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2 President’s Page 


The most unique and interesting events that occurred since the 
publication of the last issue of the Journal were the ceremonies in 
connection with the dedication of the New Supreme Court Building on 
Sunday, October 12th and the Sesquicentennial celebration of the Civil 
Code on the following day. 

Dedication Ceremonies 

At the Court Dedication ceremonies, which were held on the after- 
noon of Sunday the 12th in the Court Room of the New Supreme Court 
Building, a dedicatory address from the Bar was made by our immediate 
past president, J. J. Davidson, and an address from the Judiciary was 
given by the Honorable George W. Hardy, Jr., of the Court of Appeal, 
with a concluding address by Chief Justice Fournet. Your President 
presided over the ceremonies and, of course, said a few opening words. 

That morning there was a Red Mass at the St. Louis Cathedral which 
was unusually well attended and was most impressive. 


Sesquicentennial Celebration 

In connection with the Sesquicentennial celebration of the Code 
held on Monday the 13th, the program that morning in the Supreme 
Court Room, included addresses by Judge John T. Hood, Jr., of the 
Fourteenth Judicial District Court, by Louis Baudoin, of Montreal, 
Professor of Law at the University of Montreal, and Rodolfo Batiza, 
of Mexico, temporarily assigned to Tulane University Law School. The 
addresses, as would have been expected, were most scholarly and instruc- 
tive. Judge Hood dealt with “The Adoption and Development of the 
Louisiana Civil Code”; Professor Baudoin with “The Influence of the 
Code Napoleon” and Professor Batiza with “The Influence of Spanish 
Civil Law”. 

The afternoon speakers were Dr. J. Denson Smith, Director, Lou- 
isiana State Law Institute, whose subject was “The Law Revision Program 
in Retrospect”; Professor Clarence J. Morrow, of the Tulane Law School, 
whose subject was “Revision of the Civil Code of Louisiana, a Prospec- 
tive View”; and then a panel consisting of Professor Dale E. Bennett, 
of the L.S.U. Law School, Professor Leon D. Hubert, Jr., of the Tulane 
Law School, and Mr. Adrian Duplantier, of the Loyola Law School. These 
panelists dealt with “The Revision of the Code of Criminal Procedure”. 

The two days of dedication and celebration were terminated with 
a banquet held Monday evening at the Roosevelt Hotel in honor of Mr. 
Herve Alphand, the Ambassador of France to the United States. 


Memorial Exercises 
The usual Memorial Exercises were held before the Supreme Court 
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on Monday, October 6th. A very moving eulogy on the Honorable 
Harold A. Moise, Associate Justice, who had died on September 26th, 
was delivered by the Honorable Walter B. Hamlin, Judge of the Civil 
District Court for the Parish of Orleans, who has since been chosen 
in the Democratic Primary as Nominee to be Justice Moise’s successor. 

There was the presentation of a portrait of former Associate Justice 
Sam A. LeBlane by the Honorable Leon J. LeSueur, of Napoleonville, 
and its acceptance on behalf of the Court by Associate Justice James 
D. Simon, both of whom spoke feelingly of the deceased Justice who 
was the subject of the portrait. 

The general eulogy was delivered by Mr. Walter M. Barnett, of the 
New Orleans Bar, and the closing remarks were given by Chief Justice 
Fournet. 

Annual Meeting Planned 

A Committee of the House of Delegates has been working on plans 
for the Annual Convention in Biloxi, next May, which are not yet com- 
pleted. I am sorry to have to say that the Louisiana Law Institute has 
indicated that it will not meet jointly with us as in the past. The reason 
for this unfortunate development is that the increase in our various 
activities has become such that the Institute feels it should not, by time 
allocated to it, interfere with our growth. 


Committees 

We have a Committee trying to work out some program for insurance 
as a general association program; but as yet there is nothing definite to 
report, as there are many problems and difficulties in this matter. 

I have previously called attention to the fact that a Committee of 
the Asssociation and also a Committee of the House of Delegates are 
engaged in the study of our whole set up, with the likelihood that they 
will come up with some recommendations as to changes in our charter 
and by-laws that will make for smoother and more efficient operations. 

It is with the greatest regret that I announce the resignation of 
James Schillin as a member of the Ethics and Grievance Committee, of 
which he was for many years the Chairman. The whole Bar is deeply 
indebted to him for his tireless and loyal service. He has been succeeded 
as Chairman by John Pat. Little, of New Orleans, whose previous 
experience on the Committee will, I am sure, enable him to be a worthy 
successor of Mr. Schillin. 

Another committee very recently appointed is one to study the 
revision of appellate procedure in criminal cases and another recent com- 
mittee is one to endeavor to work out a method for cooperation by the 
Association in the furnishing of members of copies of opinions and other 
documents. 


Harry McCall, President 
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The Cover Story ... 


Charles Francis Fletchinger was 
born in New Orleans on October 15, 
1877, the youngest of five sons of 
Ambrose Fletchinger and Elizabeth 
Strader. He received his early edu- 
cation in parochial schools of New 
Orleans. His legal education was 
received at Tulane University 
(LLB-1902) with _ post-graduate 
work at the University of Michigan 
(1905) and the University of Chi- 
eago (1907). 

From 1922 to 1940 Mr. Fletch- 
inger was a special lecturer at Loy- 
ola University School of Law. He 
was chairman of the Louisiana Su- 
preme Court “Committee on Ethies 
and Grievances” from its inception 
in 1926 to 1934. 

He served as president of the 
Louisiana State Bar Association in 
1929 and as president of the New 
Orleans Bar Association in 1952. He 
has been a member of the Council 
of the Louisiana State Law Institute 
and treasurer of the Institute since 
its organization in 1938. Mr. Fletch- 
inger was made an honorary mem- 
ber of the “Order of the Coif” by 
Louisiana State University School 
of Law in 1954. He has been a 
member of the American Bar Asso- 
ciation since 1912, and for three 
years served as Louisiana chair- 
man of its committee on observance 
of Constitution Week. 

Mr. Fletchinger is an honorary 
member of Marquette Council 1437, 
Knights of Columbus. He is also a 
member of The St. Thomas More 
Catholic Lawyers’ Association. 

For many years he has been prom- 
inently identified with civie work in 
the community. He was president 
of the Kiwanis Club in 1925. He 
served as vice-president and board 
member of the Community Chest 


from 1932 to 1935. His interest in 
the program of the Boy Scouts has 
been a dominant factor in his life. 
He served two terms as president of 
the New Orleans Council. He is the 
holder of the Silver Beaver award 
and the St. George Medal for con- 
spicuous service to boyhood. 

Mr. Fletchinger is now, and for 
some years has been, the president 
and chairman of the Board of Trus- 
tees of the Milne Asylum for Des- 
titute Orphan Boys in New Orleans. 

Mr. Feltchinger is a widower; he 
was married to the former Elizabeth 
Quinlan. 

Mr. Fletchinger exemplifies the 
publie spirit and devotion to profes- 
sion of all past presidents of the 
Louisiana State Bar Association, and 
its predecessor organizations. He is 
the oldest living past president of 
the State Bar. 

At the Eighth Louisiana Confer- 
ence of Local Bar Associations—the 
Mid-Winter meeting—to be held in 
Monroe on January 22nd-24th, Mr. 
Fletchinger, and all other living 
past presidents present, will be 
awarded certificates of citation. 
They are Charles Cecil Bird, Jr., 
1930-31; Charles Edward Dunbar, 
Jr., 1931-32 ; Robert Eldridge Brum- 
by, 1936-37; Monte M. Lemann, 
1937-38. 

Charles V. Porter, 1938-39; Eu- 
gene Stanley, 1939-40; LeDoux R. 
Provosty, 1942-483; Sumter D. 
Marks, Jr., 1943-44; H. Payne Brea- 
zeale, 1944-45; Howard B. Gist, 
1946-47 ; Cuthbert S. Baldwin, 1947- 
48; Benjamin B. Taylor, Sr., 1948- 
49; Henry P. Dart, Jr., 1949-50; 
George T. Madison, 1950-51; Walter 
J. Suthon, Jr., 1951-52; Richard B. 
Montgomery, 1953-54; Thomas W. 
Leigh, 1954-55; Clarence L. Yancey, 
1956-57 ; James J. Davidson, 1957-58. 
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PROGRAM 
EIGHTH LOUISIANA CONFERENCE OF LOCAL BAR 
ASSOCIATIONS 
AND 
MEETING OF THE HOUSE OF DELEGATES 


Monroe, Louisiana, January 22 - 24, 1959 


Thursday, January 22, 1959 
MEETING, HOUSE OF DELEGATES — 9:30 A.M. -5:00 P. M. 


Friday, January 23, 1959 — 9:15 A. M. 
EIGHTH LOUISIANA CONFERENCE OF LOCAL BAR ASSOCIATIONS 
Frep A. BLANCHE, Vice-President, Presiding 
INVOCATION 
ADDRESS OF WELCOME 
RESPONSE 


10:00-12:00—Jornr Meetinc: Admiralty Committee, Mineral Law Section, and 
Committee on Continuing Professional Education 


12:00- 2:00—DutTcHu-Treat LUNCHEON—Committee on Public Relations 


2:00- 3:00—CoMMITTEE ON THE ECONOMIC SURVEY OF THE LEGAL PROFESSION IN 
LOUISIANA 


aN) 


:00- 4:30—JtuNtor Bar SECTION 


Saturday, January 24, 1959 


=) 


:30-10:00—SrcTIon oF Locat BAR ORGANIZATIONS 


10:30-12:00—SEcTION oF INSURANCE 


CONFERENCE GENERAL ASSEMBLY 
Presentation of Citations of Appreciation to Past Presidents 
Announcement of Awards of Merit Competition 
Resolutions 


Adjournment 

















Dedication: Supreme Court Building 
October 12, 1958 






In 1953 the Louisiana State Bar Association initiated a movement for 
a separate building for the Supreme Court. This action was taken through 
the Association’s Library Committee, then composed of John H. Tucker, 
Jr., Chairman, Charles F. Fletchinger and Nelson 8S. Wooddy. 


In 1953 there was appointed the 
Association’s Supreme Court Build- 
ing Committee, chaired by H. Payne 
Breazeale, and composed of Robert 
A. Ainsworth, Jr., Clarence C. Ay- 
cock, Robert E. Brumby, Charles 
F. Fletchinger, Howard B. Gist, 
Fred G. Hudson, Jr., Elias R. 
Kaufman, Thomas W. Leigh, Monte 
M. Lemann, Wilburn V. Lunn, 
Richard B. Montgomery, Charles E. 
Tooke, Jr., John H. Tucker, Jr., 
Nelson S. Wooddy, and William 
Waller Young. 

The building was authorized dur- 
ing the administration of Governor 
Robert F. Kennon, and was com- 
menced and completed from that 
time through the administration of 
Governor Earl K. Long. 

In the interim, Alvin O. King, 
Richard B. Montgomery, Thomas 
W. Leigh, William Waller Young, 
Clarence L. Yancy, James J. David- 
son, and Harry McCall served as 
presidents of the State Bar Asso- 
ciation. 

In the late summer and early fall 
of 1958 the building was occupied 
by the offices of the Clerk of the 
Supreme Court, the Judicial Ad- 
ministrator, the Attorney General, 
the State Law Library, the State 
Bar Association, and finally, the 
Court itself. 

On October 12, 1958, the build- 
ing was formally dedicated in a 
ceremony in which the following 
organizations participated: The Ju- 








dicial Council of the State of 
Louisiana; the Louisiana District 
Judges Association; the Louisiana 
State Law Institute; the Louisiana 
State Bar Association, and tts Jun- 
tor Bar Section. The Committee 
on the Dedication of the Supreme 
Court Building was composed of 
Governor Earl K. Long, Mayor 
deLesseps S. Morrison, and Attor- 
ney General Jack P. F. Gremillion, 
Honorary Co-Chairmen; Harry Mc- 
Call, President, Louisiana State Bar 
Association, succeeding James J. 
Davidson, Jr., Chairman; John H. 
Tucker, Jr., Chairman of the Ex- 
ecutive Committee; Charles J. 
Rivet, Chief of Protocol; Thomas 
C. Wicker, Grand Marshal; W. W. 
Thimmesch, Executive Counsel ; and 
Donald J. Tate, Secretary. 

It was intended that the mood 
and tenor of the ceremonies be seri- 
ous and meditative in nature, in 
keeping with the dignity and respect 
accorded to the occasion of a re- 
dedication of a people to the prin- 
ciples of law and order, and this 
was indeed the atmosphere which 
prevailed. 

Dignitaries from afar attended, 
as did a large segment of the ju- 
diciary of the State, and the Bar 
and the public were well repre- 
sented. 

There follow the remarks and 
addresses delivered on the occa- 
ston— 


205 











Dedication For The Louisiana Bar 
by J. J. Davidson, Past President, L. 8S. B. A. 


N THIS, the sesquicentennial year of the adoption of the Civil Code 
of 1808 in Louisiana, we are privileged to participate in this ceremony, 
reflecting, as it does, the history and development of the rule of Law in 


Louisiana. 

This beautiful and substantial 
building, constructed under the 
cuidance of the Chief Justice and 
Associate Justices of this Court, set 
aside as the home of the highest 
judicial tribunal of our State, sym- 
bolizes the ideal of justice fearless- 
ly decreed and impartially admin- 
istered. Taking advantage of every 
advance in the science of architec- 
ture and engineering, this edifice 
represents the lastest in modern 
construction. In corresponding 
manner, the panorama of our his- 
tory, depicting the steady growth 
of this state from the time of its 
early settlement until the advent 
of this modern atomic age, presents 
the romantic story of the building 
of a legal system, sufficient to meet 
the needs of a changing society. 

A century and a half of startling 
progress in all fields of human re- 
lations has, of necessity, carried 
with it corresponding adjustments 
in the legal system regulating that 
civilization. With a civil law back- 
ground and fundamental philoso- 
phy, the law of Louisiana has felt 
the influences of the common law 
so as to create a legal system with 
the “individualized character of 
Louisiana.” 


The Civil Code Origin 

Originally settled by French ex- 
plorers, Louisiana remained under 
French control until is passed into 
Spanish hands about the middle of 
the eighteenth century. French laws 
and customs were well established 
in the provinee, and since the peo- 
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ple had come to know and under- 
stand them, it is not strange that 
the change to Spanish rule met with 
marked resistance. However, in 
spite of the difficulties encount- 
ered, Spanish law was placed in 
effect in Louisiana, and through 
one means or another, became the 
ruling force in the province. The 
destiny of the State was again 
changed, however, when the colony 
was transferred back to France and 
then almost immediately thereafter 
purchased by the United States. 
The French and Spanish laws set 
the pattern for the basic civil law 
system in the territory, and when 
the subsequent conflict arose be- 
tween that civil law and the com- 
mon law in Louisiana, it is not sur- 
prising that the civil law emerged 
the dominant system. 


The Natural Right 

Since the beginning the people 
of America and of Louisiana have 
cherished the concept that the right 
of man to freedom and_ justice 
based upon law that is personal to 
him, is derived from his Creator, 
and is not a gift bestowed by the 
state which is subject to its domi- 
nation and control. Within a few 
hours one thousand Americans will 
be born. These comparatively few 
Americans will come into families 
whose religious faiths are a roster 
of all those which men hold sacred. 
Their names will be strange and 
varied, reflecting civilizations from 
every corner of the world. Their 
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skins will range in color from black 
to white. A few will be born to 
riches, more to average comfort, 
and more than we like to think of 
to poverty. All of them will be 
Americans. These new Americans, 
drawn from all the races of man- 
kind, and holding within their fu- 
ture the answer to all the problems 
which presently confront us, pro- 
vide the challenge to our American 
Democracy, and to our system of 
Jurisprudence. From the earliest 
moment of our history we have be- 
lieved that the individual dignity 
and integrity of man must be re- 
spected and safeguarded. The wel- 
fare of the individual, the protec- 
tion of his fundamental and basic 
rights, is the final goal of our legal 
system. It is to the accomplishment 
of this ultimate objective—through 
the fair and impartial administra- 
tion of Justice—that this edifice is 
dedicated. 


Yet, this great building, though 
beautiful and majestic in construc- 
tion, is but the symbol for the man- 
ifestation of an ideal. That ideal 
is justice — impartially adminis- 
tered, guaranteeing the continu- 
ance of Liberty and Freedom under 
law. 

We are free citizens of a republic 
with unprecedented opportunity for 
orderly progress and ever growing 
prosperity, all of which is impos- 
sible except as justice is maintained 
and guaranteed to the individual. 
The Courts of America stand out 
as the bulwark of our liberties, as 
an integral part of the great foun- 
dation upon which our nation 
stands. Lawyers, as officers of the 
Courts, are an essential part: of this 
Judicial system, and it is our duty 
to make every citizen diligently 
aware of the impartial administra- 


tion of justice; justice which to the 
Romans was a goddess and to us is 
symbolized “in a throne that tem- 
pests cannot shake, a pulse that pas- 
sion cannot stir, eyes that are blind 
to the feeling of favor or ill will, 
and a sword which falls on all of- 
fenders with equal certainty and 
with impartial strength.” Over a 
century ago an English Lord ex- 
pressed the ideal which we all seek 
to establish when he said: 

“Tt was the boast of Augustus— 
that he found Rome of brick and 
left it of marble-——But how much 
nobler will be the sovereign’s boast 
when he shall have it to say that he 
found law dear, and left it cheap; 
found it sealed in a book, left it a 
living letter; found it the patri- 
mony of the rich, left it the inherit- 
ance of the poor; found it the two- 
edged sword of craft and oppres- 
sion, left it the staff of honesty and 
the shield of innocence.” 

In the Courts of America are 
found the guarantees of fair and 
impartial justice to the individual 
—not as a matter of grace or privi- 
lege — but as a matter of right. 
Through the Courts of our judicial 
system the individual may find pro- 
tection for those fundamental hu- 
man rights guaranteed to him by 
our Constitution, whether the in- 
vasion of such right is attempted 
by another individual, a group of 
individuals or by the strong arm 
of Government itself. 


The Lawyer’s Responsibilities 

As an integral part of the judi- 
cial machinery the lawyer has a 
tremendous responsibility. Whether 
fair and impartial justice is made 
a reality, is to a large extent de- 
termined by the character and sta- 
ture of the lawyers practicing be- 
fore our Courts. The honesty and 
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integrity of the lawyer, his adher- 
ence to the ethics and standards of 
the profession, his relationship with 
his client and with the Court, de- 
termine the success or failure of 
any legal system. Lawyers, as 
trained advocates, officers of the 
Court through whom they must 
function, cannot escape the respons- 
ibility for the result of judicial ac- 
tion. It is up to the lawyers to 
defend and protect the Courts in 
the honest and impartial perform- 
ance of duty. It is likewise the duty 
of lawyers, as instruments in the 
judicial system, to protect the pub- 
lic against unscrupulous, unfair and 
unwarranted action, and to seek to 
correct errors which may be made 
in the attempt to fairly adjudicate 
eauses before the courts. It is the 
inalienable right and duty of the 
lawyer to fairly, justly, honestly 
and constructively speak out. in 
eriticism of the action of the Courts 
and judges when he conscientious- 
ly believes that error has been com- 
mitted. It is to the lawyer as well 
as to the Court, that the public 
looks for guidance and direction. 
Under our system where the ulti- 
mate power is vested in the people, 
it is just as essential that the law- 
yers point out fundamental errors 
which may be committed by the 
court and endeavor to correct such 
errors, as it is that they shield and 
protect the Court against unjust 
and unfair criticism. It is to the 
lawyer, as well as to the judge, that 
the public has the right to look for 
guidance in the maintenance of a 
system which guarantees the ad- 
ministration of justice based on the 
rule of law. 


In the every day, uneventful job 
of carrying on our daily tasks, we 
often come to accept our role as 
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members of the bar as common- 
place, as one of those things which 
we take for granted, with little or 
no real thought as to the depth of 
meaning and ultimate effect of any 
step taken by lawyers in the admin- 
istration of justice. We become so 
busy with motions, exceptions, 
facts, and material aspects of the 
problems before us, that we forget 
the idealism which is an essential 
part of any proper legal system. 
Those great spiritual concepts 
which instill in men the basic prin- 
ciples which enable them to con- 
eeive of liberty under law, which 
require the application of the Gold- 
en Rule by lawyers and by judges, 
in the everyday practice of law and 
in the consideration of problems 
presented for decision, must always 
remain the dominant force direct- 
ing the effort of the Bench and Bar 
to achieve the ideal of Justice. 


The Dedication of the Lawyer— 
and of the Building 
As lawyers, we must recognize 
that our legal system has been built, 
block by block, out of the aeccumu- 
lated wisdom of the ages by those 
distinguished members of the bench 
and bar, who, keenly conscious of 
the demands of their profession, 
dedicated themselves to the service 
of society, through the ideal of 
justice as applied to the problems 
of the common man. As a conse- 
quence, upon lawyers rests the ob- 
ligation of making the practice of 
law something more than a means 
of earning a livelihood; with them 
lies the opportunity of demonstrat- 
ing that the legal profession is in 
truth vital to the fair and impartial 
administration of justice. 
The dedication of this magnifi- 
cent building, — the home of the 
See Davidson—page 294 
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Dedication For The Louisiana Judiciary 
by Judge George W. Hardy, Jr. 






This is a time and place of dedication. On such a day, in such a 
place, the Ancients would have made fitting oblation, in solemn recog- 
nition of the fact that the temple they had wrought was conceived and 
designed for habitation by the deities into whose guardianship the cause 


of justice was entrusted. 


Dedication to Justice 

The ceremony of dedication of a 
place, no matter how beautiful and 
inspiring, constitutes but an empty 
gesture unless it is accompanied 
by the dedication of the partici- 
pants to the high purpose to which 
the place itself is consecrated. It is 
therefore meet and right that all 
present this day, in this place, yield 
themselves and whatsoever of talent 
and ability they may possess, with- 
out stint and without reservation, 
to the achievement of that full and 
perfect measure of justice between 
men which is, or should be, the 
chief aim of the civilization of 
which we are a part. 

When Clio shall come to inscribe 
upon the imperishable page of his- 
tory the story of our little day upon 
this earth, we can imagine that she 
will pause, pen in hand, to meditate 
upon the selection of an appropri- 
ate title. With benefit of the per- 
spective that time will give, and 
with full regard for all the impli- 
cations, it may well be that the 
Muse will write the caption “The 
Day of Realism.” 


Realism a Practical Concept 

If we are to assay the worth of 
this descriptive phrase it is neces- 
sary that we make some examina- 





Judge Hardy is presiding judge 
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tion of ourselves and our conduct. 
Realism is essentially a practical 
concept conforming to the material- 
istic demands of our contemporary 
civilization. Careful examination of 
our attitudes and our actions dis- 
closes an inclination and an ap- 
parent effort to cloak our mental 
processes in the chameleon-like pro- 
tective coloring of cliches and 
shibboleths. We are accustomed to 
repeat childlike incantations, in the 
hope that repetition of currently 
approved phrases will serve as sub- 
stitute for spiritual and intellectual 
effort. Even the so-called learned 
professions betray an acquiesence 
in, if not a complete surrender to, 
the short-cuts which may lead to 
the attainment of what men eall 
success, a term almost universally 
identified with materialistic 
achievements. How many times do 
we hear from the pulpits of our 
divers faiths the summons to the 
enjoyment of a “practical religion” ; 
how often do we of Bench and Bar 
resort to justification of our con- 
clusions in the name of a “realis- 
tie approach” ; how frequently from 
the chambers of State there echoes 
the ery of “political expediency.” 
And now, from every hall of learn- 
ing, whether elementary classroom 
or research laboratory, there em- 
anates an iterated insistence that 
the children of men concentrate 
their efforts upon the pursuit of 
scientific facts which may serve to 
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satisfy the practical exigencies of 
a civilization that sometimes seems 
bent upon its own destruction. 

We have become so subject, so 
exposed, to the repetitive pro- 
nouncements of these and almost 
innumerable expressions of like 
character that we have absorbed 
them into our minds by a sort of 
intellectual osmosis, a process that 
operates without volition or con- 
scious intent. 


Idealism Obscured 


Our devotion to practicality and 
realism has not only obscured ideal- 
ism but has, in a sense, rendered it 
unfashionable and unconventional. 
By way of illustration it is note- 
worthy that we no longer accept, 
without proof, the ideal of patriotic 
loyalty and devotion to our coun- 
try, its people and their welfare, 
which in past generations has been 
regarded as an inherent quality. 
No, in our passion for realism we 
now have resort to the somewhat 
juvenile device of requiring a com- 
pulsory oath of loyalty as a sort of 
exorcism against the devils of sub- 
version, apparently in the naive be- 
lief that one who is disloyal would 
nonetheless scruple to swear alle- 
giance to the government he may 
secretly hope to destroy. 

It is the nature of the lower ani- 
mals to concern themselves exclu- 
sively with the satisfaction of their 
physical needs. Man proves his su- 
periority over this segment of the 
animal kingdom only when he lifts 
his face to the stars, and strives to 
fulfill the Divine purpose of life 
and to prove his kinship with God. 


Forfeiture of Intangibles 


In our devotion to realism, in our 
consecration to practical ideas, and 
in our pursuit of material success, 
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we may forfeit our understanding 
of those intangible but eternally 
enduring possessions which men 
call ideals. It has become the mode 
of the day to ery down the emotions 
of the heart, the aspirations of the 
spirit, and laud to the heavens of 
contemporary economic concern the 
satisfaction of selfish whims and 
desires. Our actions, if not our 
voices, emphasize the Messalian 
shout of “Down Eros! Up Mars!” 

None but the stupid would deny 
the importance of the need for 
continual development of those fun- 
damental influences which are 
practical and real, but none save 
the barren of feeling would deny 
the even greater importance of 
spiritual imponderables. 

There is a place for realism in 
the performance of judicial duties. 
Abstract justice may be likened to 
the perfectly proportioned but cold 
and unyielding stone of a classic 
sculpture. It is the recognition and 
understanding of human factors 
that enables a Judge to breath the 
warmth of life into the otherwise 
static form of justice. This is the 
ultimate realism by which the per- 
fection of the ideal is tempered and 
conformed within the limitations of 
human fallibility. 


Dedication to Idealism 

Unto us, who constitute the ju- 
diciary of the State of Louisiana, 
this day offers the opportunity to 
dedicate ourselves to an_ ideal. 
There is not so much as an impli- 
cation of sin in failure to achieve 
perfection, but the failure to at- 
tempt such achievement constitutes 
an unforgiveable sin. If we are 
fully satisfied with those things 
which are only practical and real, 
we are guilty of failure to fulfill 
to the utmost the trust which is re- 
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posed in us. It may well be that 
we shall never approach the emi- 
nencies occupied by a Coke, a 
Marshall or a Holmes, but, even the 
least gifted of us may aspire, in 
quiet devotion, to leave an endur- 
ing heritage of truth in our simple 
pronouncements of justice between 
man and man. 

With one exception, our State 
Constitution establishes only prac- 
tical qualifications for judicial of- 
fice, namely, requirements as to 
citizenship, age and experience. The 
exception is found in the some- 
what nebulous provision that 
judges must be “learned in the 
law’—a provision which it is to 
be feared expresses more of hope 
than certainty. 

These practical qualifications in 
and by themselves are woefully in- 
sufficient to justify the holding of 
judicial office. They provide only 
a point of departure, a minimum 
standard of practicality which can 
be literally expressed and factual- 
ly ascertained. It is by other and 
more important criteria that judi- 
cial qualities and the value of ju- 
dicial services must be measured. 
If a judge be content to limit the 
scope of his vision and the extent 
of his efforts to concerns of earthy 
realism, he forfeits all hope of ap- 
proaching the concept of ideal jus- 
tice which should be his highest 
aspiration. 

In contemplation of the appropri- 
ate offerings which we may bring 
to this dedicatory service let us 
dwell for a little time, not upon the 
real and the practical, but, rather, 
upon the ideal qualities, to the at- 
tainment of which every judge 
should, at least, aspire. There are 
certain intangible attributes of 
heart and mind which our brothers 


of the Bar, in particular, and the 
public, in general, have the right to 
require. Since time is limited it is 
desirable that we restrict our con- 
sideration to those impalpable qual- 
ities which are most essential. 


The Ideal of Industry 

First, let us name the quality 
of industry. With full realization of 
the fact that the vice of procrasti- 
nation is so closely associated with 
our profession as almost to consti- 
tute an occupational disease or, at 
least, a professional risk, it is, none- 
theless, incumbent upon all who oc- 
cupy judicial office to recognize 
the importance of the time element. 
We serve, or should serve, not our 
own convenience but, rather, the 
needs of those who press before the 
courts of our State their petitions 
for justice. It is axiomatic that un- 
reasonable delays in the administra- 
tion of justice frequently result in 
the denial of justice. Delay in the 
consideration and disposition of 
litigation has long since ceased to 
be an expected inconvenience and is 
now more correctly regarded as a 
distortion of judicial process. Pos- 
sibly the most valuable contribu- 
tions to the improvement of judi- 
cial administration in this century 
have resulted from the consistent 
efforts, by members of both Bench 
and Bar, designed to eliminate 
purely technical pleadings and to 
streamline procedure, which im- 
provements have served to circum- 
vent much of the delay that was 
attributable to archaic and time- 
consuming processes and practices. 
However, as important as have been 
these reforms, they have not served 
as a remedy for the slothfulness of 
those members of the Bench who 
first serve their own selfish desires, 
and, in the process, neglect the pub- 
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lie welfare. Let us then, my breth- 
ren, bear in mind the fact that 
elevation to the Bench was never 
intended and should never be con- 
strued as a license for laziness. 


The Ideal of Judicial Purpose 


The second qualification which 
must be regarded as essential re- 
quires an understanding of and a 
submission to the single purpose for 
which the judicial branch of gov- 
ernment was designed and estab- 
lished. There is, unquestionably, a 
very real temptation in certain 
cases to depart from the tradition- 
ally accepted judicial province. If 
we yield to this temptation we 
brand ourselves as common tres- 
passers in other fields of govern- 
ment whose areas of operation and 
authority have been irrevocably 
fixed and are jealously guarded. It 
is an indisputable fact that every 
judge, at one time or another in 
his examination of certain cases, 
has been convinced in his own mind 
that he could improve upon some 
statute enacted by a legislative 
body or that he could devise some 
much more effective administra- 
tive process than that employed by 
the executive. The temptation, 
under such conditions, to rewrite a 
statute or to change some execu- 
tive procedure is obvious, and, upon 
many occasions, our convictions 
that we could make such an im- 
provement would be amply justi- 
fied. But it would be well for us 
to understand that the corollary of 
the asserted proposition is equally 
true, for, certainly, every legislator 
and every executive has at times 
been convinced that he could write 
a better opinion than the judge 
with whose conclusions he violent- 
ly disagreed. 
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The Ideal of Humility 


In prominent position upon our 
list of essential requirements we 
must place the quality of humility. 
It is easy for a judge to forget to 
be humble. Surrounded by the cus- 
toms, traditions and observances of 
some greater or less degree of pomp 
and ceremony, impressed with the 
dignity of office and over-influenc- 
ed by the structural elevation upon 
which he sits and from which he 
hands down his pronouncements, a 
judge may find it easy to assume 
a feeling of superiority which, un- 
less carefully curbed, may serve to 
inflate his ego to such a degree 
as will lead, step by step, from vain 
conceit to arrogance and, thence, to 
tyranny. Let us then be impressed 
with the realization that we are 
the servants, not the masters, of 
justice; that the mantle of humility 
becomes us better than the silken 
fabric of a ceremonial robe, and 
that true and lasting dignity comes 
from within the soul. 


The Ideal of Integrity—of 
Character 


Finally, let us name that price- 
less ingredient, that invaluable pos- 
session, that fundamental require- 
ment—integrity. The possession of 
this attribute must be regarded as 
the sine qua non of fitness for ju- 
dicial office. 

In a sense, the quality of personal 
integrity is somewhat passive in 
nature since it does not require the 
exhibition or demonstration of some 
active compelling force, but com- 
prehends a resistance to every 
form, phase and character of cor- 
rupting influence. The recorded 
history of man attests to the univer- 
sal condemnation of corrupt judges 
and evidences the fact that such 
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creatures have been held in con- 
tempt not only by civilized men 
but by barbarians customarily re- 
garded as being without the law. 
Far back in the antecedents of our 
system of civil law the Romans con- 
demned judicial corruption. Sec- 
tion 3 of Table IX of the laws of 
the Twelve Tables provided: 


“When a judge... accepts money, 
or other gifts, for the purpose of 
influencing his decision, he shall 
suffer the penalty of death.” 


The word corruption, in itself 
signifying putresence, carries the 
inescapable connotation of moral 
rottenness wherefrom rises an in- 
estinguishable stench — nauseous, 
revolting, abhorrent. So the cor- 
rupt judge becomes an offense to 
the nostrils of decency, and not all 
the incense of good intentions nor 
all the perfumed phrases of canons 
of ethics can sweeten the air which 
he has befouled. Judicial corrup- 
tion is the one crime which most 
certainly and completely destroys 
the every purpose of justice. 

We have heard the eloquent ex- 
pression on behalf of the Bar of 
our State in the interest of ethical 
conduct and the achievement of 
equal and impartial justice. We of 
the Bench must choose to imple- 
ment this announced purpose by 
action as well as endorsement else 
we will surely obliterate its very 
hope. 


The Ideal of Integrity—of 
Purpose 
It must be observed that mere 
freedom from taint of corruption 
is not alone sufficient to establish 
the integrity of a judge. There must 
be added to this passive quality the 
active element of an integrity of 


purpose, a complete devotion to the 
preservation of the purity of jus- 
tice. The acquisition and mainte- 
nance of this quality requires a 
subordination of personal feelings, 
emotions and passions. The impar- 
tial administration of justice re- 
quires a surrender of likes and 
dislikes—of bias and prejudice. It 
is sometimes said by way of com- 
pliment to a public official, more 
particularly to some occupant of 
the bench, that he would “lean over 
backward” in order to avoid show- 
ing undue consideration on the 
ground of friendship or personal 
interest. However intended, such 
an evaluation inescapably carries a 
derogatory implication, for it is as 
damning to impartial consideration 
to lean backward and thereby sub- 
ject a litigant to an unjust penalty 
as it would be to lean forward with 
the intent of bestowing an un- 
merited benefit. 


Conclusion 


Industry, understanding, humil- 
ity and, this above all, an in- 
corruptible integrity of character 
and purpose—let these be the gifts 
we bring today, dedicating our pur- 
poses, our functions and ourselves 
to unremitting effort by which we 
may hope and strive to attain the 
ideals which these qualities repre- 
sent. 

And when, on that yet uncertain 
day, we shall doff the cloth of ju- 
dicial authority and don the robe 
of supplicant, having consistently 
striven to these ends, sustained by 
that faith which is—‘“the substance 
of things hoped for, the evidence of 
things not seen”—let us bend the 
knees of our hearts before the 
throne of Divine justice and cry— 
“Thy mercy on thy servants, Lord!” 
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Dedication For The Supreme Court 


by Chief Justice John B. Fournet, Louisiana Supreme Court 


W* TODAY witness a moving and an important ceremony that marks 
a proud and happy moment for the people of Louisiana, and par 
ticularly for those of the legal profession. After one hundred and forty- 
five years of wandering, we come at last to rest in a home of our own. 


The dedication of a new building 
always marks the point at which 
many hopes and dreams and ambi- 
tions begin for the first time to be 
translated into reality. Because 
this building is to house the highest 
court in Louisiana, upon it will rest, 
more so than any other institution, 
the responsibility of insuring for 
our people that constitutional gov- 
ernment conceived and founded by 
our forefathers. May it, therefore, 
remain pledged to a disciplined 
search for truth and an impassioned 
understanding of justice under law, 
thus guaranteeing there will ever 
flow from its doors that mighty 
stream of creative thought so nec- 
essary to preserve the individual 
freedom our founding fathers en- 
visioned and, holding fast to that 
heritage, maintain the principles 
set forth in the constitutions upon 
which our state and nation were 
founded in the spirit in which they 
were drafted. Thus may this court 
prove to be not only a palladium 
of liberty, but also an inspiration 
to the unborn generations of law- 
vers who will practice before its 
bench, and a blessing to our chil- 
dren and our children’s children 
throughout all coming generations. 


The Building—Material and 
Spiritual 
Although the building is com- 
manding in its simplicity and re- 
flects, as Mr. Davidson has pointed 
out, an arresting example of art 
and beauty in modern architecture, 
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it possesses, additionally, those 
qualities of universality that make 
it wholly individual and distinct 
in character, for its proportions are 
fine drawn and its height and its 
length and its breadth are sup- 
pressed in its unity. It appears at 
first glance to be a mute mass of 
material things fashioned by human 
hands standing remote from the 
buildings that tower about it, but 
the genius and devotion to our 
American way of life that has made 
it possible clothes it with a lasting 
beauty that will ever sustain the 
free spirit of a peaceful people. Into 
it are built those imperishable re- 
alities of man’s being—patroitism, 
honor, courage, justice, virtue, and 
truth—and lending added consecra- 
tion to the principles for which it 
stands are the never-fading precious 
gems of devotion to decency, to in- 
dividualism, and to freedom under 
written law. 

The History—Bench and Bar 

The day invites, nay impels, rem- 
iniscence. It is surely an occasion 
to summon before our inward eye 
that great army of learned judges. 
lawyers, and legal scholars — pas- 
sionate advocates of liberty and 
great architects of free institutions 
all—who laid the foundations upon 
which this court was erected. But 
we do not wish to entirely turn 
back the clock of time. We pause. 
rather, to glimpse its hands as they 
tell of the endless hours that went 





into the building of the invisible 
structure that surrounds the court, 
so that we may know we are a part 
of those beginnings that are lost in 
the haze of the past, and yet are a 
part of those fulfillments that are 
now only dimly seen in the midst 
of those hours whose tale is yet to 
be told. 


Looking back in this spirit we 
find in books now yellowed and 
crumbling with age that the Su- 
preme Court as created under the 
constitution that heralded Louisi- 
ana’s entrance into the Union open- 
ed its doors for the first time on 
Monday, the first day of March, 
1813, in the thirty-seventh year of 
the Independence of the United 
States of America. The fine seript 
writing of the clerk reveals that on 
that day there were present the 
Honorable Dominick A. Hall and 
the Honorable George Mathews, the 
first two judges of a three-man 
court appointed by the then gov- 
ernor, the Honorable William C. C. 
Claiborne. After their commissions 
were presented for recordation in 
the minutes, the court adjourned 
for the day. These were the first 
of the eighty-five judges that have 
graced this bench, excluding the 
few called to serve temporarily in 
emergencies. Of this number two 
served as presiding judges under 
the state’s first constitution, while 
thirteen, under constitutional pro- 
visions in effect since 1845, have, 
by reason of seniority, served as 
chief justices. 

While no cases were heard on 
that first day of the court, ten days 
later was docketed the first of some 
44,323 matters that have been pre- 
sented to this court for its determi- 
nation. If there were lawyers pres- 


ent to witness this momentous oc- 
casion, the clerk makes no record 
of it. On the very next day, how- 
ever, seven men presented them- 
selves before the court for exami- 
nation for admission to the practice 
of law. These were the first of 
some 7,842 attorneys who have been 
sworn in as officers of this court 
during the succeeding one hundred 
and forty-five years of its exist- 
ence. 


The History—The Court Room 


This first meeting of the court 
was held in the Presbytere, the 
building on the lower side of- the 
St. Louis Cathedral. It was not 
until 1850 that the court moved 
into the Cabildo, the building on 
the upper side of the Cathedral, 
and there—except for the time dur- 
ing the Civil War occupation of 
New Orleans when it held regular 
sessions in Shreveport—it occupied 
the Great Hall on the second floor 
that we refer to as the Sala Capit- 
ular. In 1910 the court moved into 
quarters on the fourth floor of the 
Civil District Courts Building on 
Royal Street, from which place it 
has been moved into this magnifi- 
cent new edifice that has been al- 
ready acclaimed by world travelers 
from the courts of Germany and the 
Inns of Court of London who have 
visited us as a jewel that is sur- 
passed by no other court building 
devised by the genius and labors 
of men. 


Reflections 


Looking back, it is difficult to 
visualize the Supreme Court as it 
was during the days of its early 
history—an untried institution in a 
new state, without a courthouse, 
without jurisprudence, without 
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much business, and, by reason of 
the difficulties of travel through 
Louisiana’s inner prairies, bayous, 
and marshlands, far removed from 
much of the sparse and scattered 
population it served. However, car- 
rying Mr. Davidson’s thought fur- 
ther, it was indeed fortunate that it 
did not have to venture into an un- 
chartered field of law. At hand 
were the rich resources of the civil 
law, and these early judges valued 
the learning there reflected of other 
generations and other civilizations. 
They were not called upon, there- 
fore, to take upon themselves the 
task of extemporizing a new scheme 
of law. Instead, their early opinions 
reflect the conviction of these 
judges that the analogies and prin- 
ciples drawn from Rome’s great 
gift as codified in France by Na- 
poleon, as received and applied in 
Spain, and as further enriched by 
the experiences of colonial life, gave 
us a system of law that was a mon- 
ument of excellence in the legal 
field. Today, in this sesquicenten- 
nial year of our first codification of 
that law, we have every reason to 
assent to the soundness of the judg- 
ment of these early jurists, particu- 
larly as we scan with pride codifi- 
cations in other states and countries 
that have been patterned on this 
Napoleonic work as adopted in 
Louisiana. 


Convictions 


While these distinguished accom- 
plishments of the past are, in them- 
selves, solid possessions, there re- 
mains much yet to be done, and this 
world of recollection must, there- 
fore, find an even more significant 
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place in the world we now fa 

We recognize that in that wor'!d 
our task and responsibility as men- 
bers of the judiciary is our wun- 
swerving duty to not only transmit 
our freedom and individual liberi y 


to future generations fully as bright 


as it has come down to us, but with 
the range and reach of its beacon 
light enlarged, so that these genera- 
tions, speaking of this moment, will 
be proud that we were a part of it. 


With this thought in mind I can- 
not but recall this afternoon the 
words of a great Victorian prophet 
who said: “It is the far sight, the 
quiet and confident patience, that, 
above all other attributes, separate 
man from man, and near him to his 
Maker; and there is no action nor 
art whose majesty we may not 
measure by this test. Therefore, 
when we build * * * Let it not be 


for present delight, nor for present 


use alone; let it be such work as 
our descendants will thank us for, 
and let us think, as we lay stone on 
stone, that a time is to come when 
these stones will be held sacred 


because our hands have touched 
them, and that men will say as they 
look upon the labor and wrought 
substance of them: ‘See. This our 
fathers did for us’.” 

It is in this spirit that the mem- 
bers of the Louisiana Supreme 
Court hereby pledge themselves, 
with receptive and studious minds, 
to carry on its highest traditions 
in our age-old search for truth and 
justice. Then, with the Psalmist it 
can be truly said by those who fol- 
low: “The lines have fallen unto 
us in pleasant places; yea, we have 
a goodly heritage.” 
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The Sesquicentennial of the Code 


On March 4, 1958, Governor Earl K. Long signed a proclamation desig- 
nating that year as the period during which the sesquicentennial of the 
adoption of the Civil Code should be appropriately celebrated, and appointed 


a Commission to effect that purpose. 


The Commission was composed of 
the Chief Justice, the presidents of 
the Louisiana State Bar Association 
and the Lowsiana State Law Insti- 
tute, the Deans of the law schools 
of L. 8. U., Tulane and Loyola, Jo- 
seph M. Rault, Wood H. Thompson, 
Harry V. Booth, Augusto P. Miceli, 
Harry Fuller, and Theo. F. Cange- 


lost. 


At the Supreme Court building in 
New Orleans on October 13, 1958, the 
celebration was formalized in a day 
long program of talks relating to the 
history of the code, the influence of 
the French and Spanish civil law in 
the development of the code, the his- 
tory of and prospects for its revision. 


The morning program began with 
the opening and introductory re- 
marks by Harry McCall, President 
of the State Bar Association. The 
Honorable John T. Hood, Jr. then 
delivered the address ‘‘The Adop- 
tion and Development of the Louisi- 
ana Cwil Code,’’ followed by the 
talk ‘‘The Influence of the Code Na- 
poleon’’ by Dr. Louis Baudoin, Pro- 
fessor of Law of the University of 
Montreal. The morning session was 
concluded with the address ‘‘ The In- 
fluence of the Spanish Civil Law’’ 
by Dr. Rodolfo Batiza, Associate 
Director, Institute of Comparative 
Law of Tulane University. 


Included in the program was a 
panel discussion on the Revision of 
the Code of Criminal Procedure, 





presided over by the Honorable Less- 
ley P. Gardiner, president of the 
Lowsiana District Judges Associa- 
tion, and participated in by Profes- 
sor Dale E. Bennett of the L. 8S. U. 
Law School, Professor Leon D. Hu- 
bert, Jr. of the Tulane Law School, 
and Professor Adrian G. Duplantier 
of the Loyola Law School. Judge 
Gardiner made general remarks ap- 
propriate to the occasion, and intro- 
duced the panel speakers, who for 
the larger part participated with 
extemporaneous remarks. Therefore 
their addresses are not published 
here. 


Organizations participating in the 
ceremony of this celebration were 
The Judicial Council of the State of 
Louisiana, the Lousiana District 
Judges Association, The Lowisiana 
Law Institute, the Louisiana State 
Bar Association, and the Commis- 
ston on the Sesquicentennial of the 


Civil Code. 


The afternoon session, in addition 
to the panel discussion on the Re- 
vision of the Criminal Code, fea- 
tured the address of Dr. J. Denson 
Smith, Director, Louisiana State 
Law Institute, entitled ““The Law 
Revision Program in Retrospect,’’ 
followed by the remarks of Profes- 
sor Clarence J. Morrow of Tulane 
aw School, ‘‘Revision of the Civil 
Code in Louisiana.’’ 


The various addresses are here re- 
produced. 


217 





Opening and Introductory Remarks 


by Harry McCall, President, L. 8S. B. A. 
Yesterday we met here to dedicate not merely this building but ‘to 
rededicate to the sacred cause of justice those charged with its admin- 


istration. 


Today, we are again here but this time to pay tribute to our Civil 
Code under which we have been operating for 150 years. 


The system of Code Law begin- 
ning with the Roman jurisconsults 
was adopted in many countries of 
Europe, particularly, from our 
point of view, France and Spain. 
On the other hand there grew up 
in England the Common Law sys- 
tem, which has been followed by 
practically all the States of this 
country, with the marked exception 
of Louisiana. 

A Short History 

Louisiana, of course, was first 
French territory and then in 1763 
was transferred to Spain which 
held and administered it—natural- 
ly under Code law — until 1800 
when by the Treaty of St. Ildefonso 
it was ceded to France, then under 
the dominion of General Bonaparte 
as First Counsul. That Treaty, how- 
ever, was a secret one and the Span- 
ish officialdom in Louisiana con- 
tinued to function and operate al- 
most right up to the date of the 





tradition of the territory to the 
United States, following its sale by 
the First Counsul to this country 
by The Treaty of Paris in 1803. 
And so when the United States took 
over it was, for practical purposes, 
of a territory that had been Span- 
ish for forty years and theretofore 
had been French. When the State 
of Louisiana was created, there 
were of course some who desired 
to bring in the Common Law, 
though many who wanted to con- 
tinue the Civil Law System. 

In any event, we adopted our 
Civil Code closely following the 
Code Napoleon which had just re- 
cently been adopted in France, and, 
as you all know, with relatively 
minor changes that is our basic law 
today. 

It is the 150th anniversary of the 
adoption of that Code that we are 
here today to celebrate. 


The History and Development of the 


Louisiana Civil Code 
by Judge John T. Hood, Jr. 

The Louisiana Civil Code has been called the most perfect child 
of the civil law. It has been praised as “the clearest, fullest, the most 
philosophical, and the best adapted to the exigencies of modern society.” 
It has been characterized as “perhaps the best of all modern codes 
throughout the world.” Based on Roman law, modeled after the great 
Code Napoleon, enriched with the experiences of at least twenty-seven 
centuries, and mellowed by American principles and traditions, it is a 
living and durable monument to those who created it. 

After 150 years of trial, the Civil 
Code of Louisiana remains vener- 
able, a body of substantive law ade- 
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quate for the present and capable 
of expanding to meet future needs. 





At this sesquicentennial it is appro- 
priate for us to review the history 
and development of the Louisiana 
Civil Code. 

The event which we celebrate is 
the passage of an act by the Legis- 
lature of the Territory of Orleans, 
approved on March 31, 1808, prom- 
ulgating a compilation of laws, now 
commonly referred to as the Civil 
Code of 1808. To adequately appre- 
ciate the significance of this legisla- 
tive enactment, it is necessary to 
review the circumstances which 
existed at that time, and the events 
which led up to the adoption of 
this Code. 


The Beginning of Civil Government 


Civil government actually began 
in Louisiana in 1712. The French 
laws governed from that date until 
1769, when O’Reilly abolished those 
laws and established in their stead 
the Spanish law. The United States 


took formal possession of the prov- 
ince of Louisiana on December 20, 
1803, about eight months after the 
Louisiana Purchase had been con- 
cluded. France had assumed sov- 
ereignty for a period of only twen- 
ty days prior to that date, during 
which time nothing was done to 
repeal the Spanish laws or to estab- 
lish the laws of France, so at the 
time the United States assumed sov- 
ereignty the laws of Spain were 
still in foree. 

The first official act performed 
by William C. C. Claiborne, one of 
the two commissioners appointed 
by the President to take possession 





Judge Hood is a former presi- 
dent of the Louisiana District 
Judges Association and has served 
as judge of the Fourteenth Judicial 
District since 1946. 


of this province, was to provide for 
the retention of the “laws hereto- 
fore in force,” which of course were 
the Spanish laws.’ The laws of Spain 
at that time were multitudinous, 
composed of eleven different codes, 
and containing more than 20,000 
laws, with many conflicting pro- 
visions. Even in Spain there was 
a great diversity of opinion as to 
which of these codes or laws should 
prevail in ease of conflict.2 Rela- 
tively few civil law treatises were 
available, and those which could 
be obtained in the territory were 
not translated into the English lan- 
guage. 

The population of Louisiana at 
that time was estimated by Clai- 
borne to be about 72,000 persons, 
one-half of whom were slaves. The 
city of New Orleans had a popula- 
tion of only 10,000. A great ma- 
jority of the white inhabitants were 
of French descent, and a substan- 
tial portion of the remainder were 
Spanish. Only a few lawyers were 
located in this provinee prior to the 
Louisiana Purchase, and most of 
those had theretofore limited their 
activities to advising the Spanish 
officials. 


Immigration Begins 

The formal delivery of Louisiana 
to the United States had not been 
completed, however, before a host 
of immigrants, both American and 
foreign born, flocked to New Or- 
leans—intent on making a fortune. 
Among them were a number of law- 
yers, most of whom were of common 
law origin, and many of whom were 
ignorant of the language of the 
people among whom they had set- 
tled. Fortunately for the future of 
the state, however, the lawyers who 
were located here during these 
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early years, whether immigrant or 
native born, with few exceptions, 
were men of remarkable ability. 
The names of Martin, Derbigny, 
Matthews, Lewis, Hennen, Dupon- 
ceau, Brown, Porter, Moreau-Lis- 
let, Workman, Carleton, Livingston 
and Mazureau are but a few of 
the great names which would have 
adorned the legal history of any 
time. But, even these able lawyers 
and the newly appointed judges 
could not properly interpret and 
apply the complex and conflicting 
Spanish law. The need for some 
immediate clarification of the laws 
which governed Louisiana was 
urgent. 


Claiborne was a common law law- 
yer, a native of Virginia. He began 
practicing law in Tennessee when 
he was twenty years of age, served 
on the Supreme Court of that state 
when he was twenty-one, and was 
a Representative in Congress at the 
age of twenty-two. He was only 
twenty-eight years of age when he, 
as a commissioner of the United 
States, took possession of Louisiana. 
Claiborne was loyal to his country 
and disposed to be fair to the peo- 
ple of his new trust, but he was 
handicapped in that he understood 
neither French nor Spanish. His 
early proclamation that the Spanish 
laws should remain in effect was 
intended as a temporary measure 
only, because Claiborne planned 
eventually to establish the English 
common law as the basic law for 
this new territory, just as had been 
done in all of the states which had 
been admitted to the union up to 
that time. 

Many inhabitants of Louisiana, 
already displeased over the arbi- 
trary powers conferred by Congress 
on the President and his appointees 
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in the Territory, became alarmed 
when they learned that the new], 
appointed American officials in- 
tended to institute the common law 
system. Their experience with 
Spanish judicial proceedings had 
left them with little or no respect 
for the courts, and they were afraid 
of the common law system, where 
the decisions of the courts became 
law, and where they would be re- 
quired to search through English 
jurisprudence to determine what 
laws applied. They preferred to 
continue to be governed by the laws 
of Spain, with which they were 
familiar, where all enforceable laws 
were required to have some statu- 
tory origin, and where the deci- 
sions of the courts did not assume 
the status of laws but were con- 
sidered merely as judicial interpre- 
tations of statutory provisions. 


Livingston’s Intervention 


There is little question but that 
the common law system would have 
been established here shortly after 
the United States assumed sover- 
eignty, and that Louisiana would 
be a common law state today, were 
it not for the fact that Edward 
Livingston, a New York lawyer 
who immigrated to Louisiana in 
1803, emerged as a leader in oppos- 
ing this action, and as a champion 
for the cause of retaining a civil 
law system in the Territory. 

Livingston was a man of unusual 
ability. The history of his life and 
his remarkable accomplishments in 
political and professional fields, in 
New York, in Louisiana, in the na- 
tion’s capital and in France, are 
well known and need not be re- 
counted here. Although educated 
in common law traditions, Living- 
ston had made a study of the civil 
law before his arrival in Louisiana 








and felt for it an affection which 
is evidenced all through his literary 
and professional activity. 

Claiborne had the misfortune, 
shortly after his arrival in Louisi- 
ana, of acquiring as bitter political 
enemies Edward Livingston and 
Daniel Clark, a wealthy and influ- 
ential citizen of New Orleans. Their 
personal dislike for each other was 
such that Claiborne in his official 
letters referred to Livingston and 
Clark as “unprinecipled” and as hav- 
ing views hostile to the interest of 
the United States.* On one occasion 
in 1805 when Governor Claiborne 
accused Daniel Clark of being im- 
plicated in the Burr conspiracy, a 
duel ensued in which Claiborne re- 
ceived a bullet wound through his 
thigh. Because of this intense po- 
litical feud, the controversy be- 
tween Livingston and Claiborne as 
to which of the two rival legal sys- 
tems should be established in this 
new Territory was sparked with a 
creat deal of bitterness. 


The Legislative Council 

On March 26, 1804, Congress di- 
vided the area included in the Lou- 
isiana Purchase into two parts, that 
portion which is now substantially 
the State of Louisiana being called 
the Territory of Orleans. The law 
provided that the governing au- 
thority of this Territory should be 
a Legislative Council consisting of 
thirteen members appointed by the 
President. The need for adopting 
some system of substantive law for 
the Territory was urgent, so Clai- 
borne, as the first governor of the 
Territory, was anxious for the Leg- 
islative Council to convene as soon 
as possible for that purpose. For a 
number of reasons, however, he ex- 
perienced considerable difficulty 
and delay in assembling the first 
Legislative Council. 


One reason for the delay was that 
a yellow fever epidemic struck New 
Orleans, taking the lives of a large 
portion of the city’s population. 
Claiborne’s wife and only child died 
on the same day—victims of the 
fever —and his private secretary, 
his brother-in-law, and several 
members of his staff also perished. 
Claiborne himself became infected 
and was bedridden for three weeks. 
Also, a threatened slave insurrec- 
tion required Claiborne’s attention 
in organizing a volunteer militia.* 

A third reason for the delay was 
that Livingston, fearing that this 
first Legislative Council selected 
by Claiborne would establish the 
common law as the basic law of the 
Territory, prepared a memorial 
urging Congress to grant statehood 
immediately to the Territory of 
Orleans in order that it might 
thereafter be governed by elected 
representatives.” This memorial 
was adopted at a public meeting 
held in New Orleans in October, 
1804, and with the help of Daniel 
Clark was distributed throughout 
the Territory for signatures and 
then presented to Congress.° It 
thus received wide publicity. The 
feelings aroused by the memorial 
caused several men to refuse to 
serve on the Legislative Council, 
caused others to withdraw the con- 
sent they had previously given, and 
created stronger opposition to Clai- 
borne’s plan to change the basic 
laws of the Territory.’ 

The Legislative Council was con- 
vened on December 5, 1804, how- 
ever, as soon as Claiborne was able 
to locate eight men, one more than 
was needed for a quorum, who were 
acceptable to him and who would 
agree to serve. At its first meeting 
this Council appointed three of its 
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members as a committee to prepare 
a Civil Code and a Criminal Code, 
and “to employ two counselors-at- 
law to assist them in drafting the 
said codes.”® This committee was 
disposed to appoint James Brown 
and Edward Livingston as the two 
counselors-at-law to assist in draft- 
ing these Codes and agreed on a 
fee of $5,000.00 for that work,® but 
Governor Claiborne, although fav- 
orable to Brown, opposed the ap- 
point of Livingston. The passions 
raised by this disagreement para- 
lyzed the work of the committee 
appointed to draft a Civil Code, 
and consequently it did nothing. 


Legislature Established 

The memorial prepared by Liv- 
ingston did not accomplish its 
avowed purpose, but it was one of 
the principal reasons why Congress, 
a few months later, provided that 
the governing authority of the Ter- 
ritory thereafter would consist of 
a Legislature, composed of an elect- 
ed House of Representatives and an 
appointed Legislative Council.'° 

In 1806, the first Legislature of 
the Territory of Orleans convened 
and, apparently siding with Living- 
ston, promptly adopted an act pro- 
viding that the Territory of Or- 
leans should be governed by the 
Roman and Spanish laws which 
were in effect at the time of the 
Louisiana Purchase.'"! This act was 
vetoed by Governor Claiborne on 
May 26, 1806. The Legislature, in 
obvious annoyance, then passed a 
resolution for adjournment, assign- 
ing as the reason therefor that 
“their best acts were rejected by 
the governor.”!* A few days later 
several members of the Legislature 
signed and published a“Manifesto,” 
purporting to be a resolution for 
the dissolution of the General As- 
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sembly because of Claiborne’s veto. 
This document revealed the atti- 
tude of a majority of the legislators 
toward the two rival legal systems. 
Here are some of the statements 
contained in this “Manifesto :” 

“We certainly do not attempt to 
draw any parallel between the civil 
law and the common law; but, in 
short, the wisdom of the civil law 
is recognized by all Europe; and 
this law is the one which nineteen- 
twentieths of the population of 
Louisiana know and are accustomed 
to from childhood, of which law 
they would not see themselves de- 
prived without falling into de- 
spair. 

The debate in the Chamber of 
Representatives and even the refus- 
al of the sanction of the Governor. 
do they not seem... [to raise] the 
presumption that there is a secret 
intention of throwing us, despite 


ourselves, into the frightful chaos 
of the common law ?’’!% 

On June 7, 1806, just a few days 
after this “Manifesto” was issued 
and published, the Legislature 


adopted a resolution appointing 
James Brown and Louis Moreau- 
Lislet “to compile and _ prepare 
jointly a Civil Code for the use of 
this territory.” The resolution pro- 
vided that: 

“The two jurisconsults shall make 
the civil law by which this territory 
is now governed the groundwork 
of said code.”}* 

tovernor Claiborne at that point 
apparently decided to bow to the 
will of the majority, because he ap- 
proved the resolution, in spite of 
the fact that it specifically direct- 
ed that the laws of Spain, or the 
civil law, rather than the common 
law, should be used as the basis for 
the proposed code. 





Brown and Moreau-Lislet 


Brown and Moreau-Lislet had en- 
tirely different legal backgrounds, 
one being versed in the intricacies 
of the common law, and the other 
trained in the principles of the civil 
law. Brown was born in Virginia, 
but practiced law in Kentucky and 
served as Secretary of State there 
before coming to Louisiana. After 
establishing himself here he served 
as the first Secretary of the Terri- 
tory of Orleans, as District Attor- 
ney, as a member of the convention 
which framed the first Constitution 
for Louisiana, as United States Sen- 
ator, and as Minister to France. 
Moreau-Lislet was born in Santo 
Domingo, a French dependency. He 
received his education and legal 
training in France, and came to 
New Orleans about the time of the 
Louisiana Purchase, while he was 
in his thirties. After settling in 
America, he perhaps contributed 
more to the legal literature of this 
state than has any other one per- 
son. During his busy career, he 
participated in more than 200 cases 
before the State Supreme Court, 
and also served at various times as 
a member of the State House of 
Representatives, as a State Senator, 
as a Parish Judge, as Attorney Gen- 
eral, and as a representative in 
Congress. Brown and Moreau-Lis- 
let were eminent lawyers. They 
were well versed in both French 
and Spanish, and for some time 
they had advocated the adoption 
of a code of laws for the territory. 
They completed the work assigned 
to them in less than two years, and 
the Civil Code which they prepared 
was formally adopted by the Leg- 
islature on March 31, 1808.1> Gov- 
ernor Claiborne approved the adop- 
tion of this Code, but in a letter 


which he wrote to the Secretary 
of State on October 7, 1808, he stat- 
ed that it was still his object “to 
assimilate our system of Jurispru- 
dence as much as possible to that 
of the several States of the 
Union.”'® On October 11, 1808, 
Claiborne also wrote to one of the 
judges in the Territory that: 

“The Code will probably be great- 
ly censured by many native Citizens 
of the United States who reside in 
the Territory. From principle and 
habit, they are attached to that 
system of Jurisprudence, prevail- 
ing in the several states under 
which themselves and their Fathers 
were reared: For myself I am free 
to declare the pleasure it would 
give me to see the Laws of Orleans 
assimilated to those of the States 
generally, not only from a convic- 
tion, that such Laws are for the 
most part wise and just, but the 
opinion I entertain, that in a Coun- 
try, where a unity of Government 
and Interests exists, it highly desir- 
able to introduce thro’out the same 
laws and Customs.”!? 

Claiborne obviously was sincere 
in his belief that the common law 
system was superior to that of the 
civil law and in his attempts to 
establish the common law in the 
Territory of Orleans it has never 
been questioned but that he was 
motivated solely by a desire to do 
what he considered to be best for 
his country and for the inhabitants 
of that Territory. 


The New Code 


The official title given to the 
code of laws which was adopted 
in 1808 was “Digest of the Civil 
Laws now in Force in the Territory 
of Orleans, with Alterations and 
Amendments Adapted to its Pres- 
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ent System of Government.” Al- 
though the compilers described 
their work as a digest of the laws 
then in force, it actually was a 
complete civil code, divided into 
three books, each of which was 
broken down into titles, chapters 
and articles, similar to our present 
Code, except that in numbering the 
articles a new series of numbers 
was used in each title. 

The resolution authorizing the 
preparation of this Code provided 
that “the indemnity justly due to 
the jurisconsults shall be deter- 
mined by the legislature at their 
next session,” but that in addition 
thereto Brown and Moreau-Lislet 
each should be paid the sum of 
$800.00 per year for five years after 
the Code was completed, in con- 
sideration of which it should be 
their duty to attend the courts in 
order to take notice of the imper- 
fections in the new Code and to 
report their observations to the 
Legislature.'* A different agree- 
ment must have been entered into 
later, however, because on April 
14, 1807, the Legislature authorized 
the payment of $2,000.00 to each 
of these attorneys as full compen- 
sation for the services performed 
by them, three-fifths of which was 
to be paid immediately and the 
balance becoming due after com- 
pletion of the Code.!® 

The Civil Code prepared by 
Brown and Moreau-Lislet, however, 
was not based on the Spanish law, 
as the Legislature had directed, 
but was based instead on the then 
newly adopted French Code, the 
Code Napoleon. No satisfactory ex- 
planation has been offered to this 
date as to why this was done. It 
is probable, however, that these 
two attorneys and the Legislature 
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had a high regard for the codifica- 
tion experience in France, not only 
as to form but also as to content, 
since both the French and the 
Spanish systems had many common 
sources in Roman law; for that 
reason they may have used the 
Code Napoleon as a model without 
any intent to displace the Spanish 
law.*° This theory is supported by 
the fact that there are many dif- 
ferences between the Code Napol- 
eon and the Louisiana Code of 1808, 
due largely to the fact that there 
were incorporated into the Louisi- 
ana Code a substantial number of 
Spanish laws, which had not been 
included in the French Code. The 
Louisiana Code contained 2,127 ar- 
ticles, a little less than the number 
contained in the Code Napoleon.”! 


The Code Napoleon a Model? 


There is some speculation among 
legal scholars as to whether Brown 
and Moreau-Lislet modeled the 
Civil Code of 1808 on the Code 
Napoleon, as finally adopted, or 
whether they used only the projet 
or preliminary drafts. Judge Mar- 
tin, K. A. Cross and the late Henry 
P. Dart are among those who con- 
tend that only the projet of the 
French Code was available to the 
redactors at the time the Louisiana 
Code was adopted.2” They base 
that conelusion principally on the 
fact that the Louisiana Code con- 
tains a number of articles which 
were in the projet, but were omitted 
from the Code Napoleon as finally 
adopted, and that the numbering 
of articles in the Louisiana Code cor- 
responds to that in the projet, but 
does not correspond to the number- 
ing system used in the final form 
of the French Code. Other more 
recent scholars contend that the 
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final and official draft of the Code 
Napoleon also was used by Brown 
aud Moreau-Lislet in compiling the 
first Louisiana Civil Code’. To 
support that view they point out 
that the French Code was promul- 
gated in 1804, two years before the 
redactors of the Louisiana Code 
were appointed, so they reason that 
it must have been available to them, 
and that the Louisiana Code con- 
tains some articles which corre- 
spond to those in the Code Napo- 
leon, but differ from the text on 
the same subject which appears in 
the projet. 


No attempt will be made here to 
resolve these differences of opinion. 
The answer to that particular ques- 
tion, however, may well lie in a 
very interesting leather bound book 
owned by the family of the late 
Charles de la Vergne, of New Or- 
leans. It is a first edition printing 
of the Civil Code of 1808, which 
appears to have been owned by 
Moreau-Lislet himself, since his 
name is printed in gold letters on 
the outside front cover. In this vol- 
ume, written in pen and ink in 
French, on pages interspersed for 
that purpose, is an extensive com- 
mentary on the articles of that 
Code, purporting to give the source 
of each article. These handwritten 
comments and notations are volum- 
inous and appear to have been 
written in 1814 by Moreau-Lislet 
or by someone who had intimate 
knowledge of the work done in 
drafting this first Code. No study 
of this volume has ever been made, 
and it is possible that a thorough 
analysis of it will reveal the actual 
French sources which were used 
by Brown and Moreau Lislet in 
drafting this first Code, and it may 
affect the interpretation which has 





been placed on some of the articles 
which have been carried over into 
our present Code. 


The Significance of the 1808 Code 


Regardless of the French sources 
used by the redactors, the primary 
significance of the adoption of the 
Civil Code of 1808, of course, was 
that it constituted the formal recog- 
nition and establishment of the 
cwil law, and not the common law, 
for the Territory. 


The resolution appointing Brown 
and Moreau-Lislet to prepare a Civil 
Code did not specify the language 
in which that document was to be 
drafted, but it did authorize the 
payment of expenses incurred for 
“translations.” They actually pre- 
pared their “Digest” or Code in the 
French language, and it was trans- 
lated into English by two other 
persons appointed for that purpose. 
For their services each of these 
translators was paid $750.00.2* In 
formally adopting the Code, the 
Legislature directed that it be 
printed in the French and English 
languages, and further provided 
that “if... there should be found 
any obscurity or ambiguity, fault or 
omission, both the English and 
French texts shall be consulted, and 
shall mutually serve to the interpre- 
tation of one and the other.””* In- 
accuracies in the translation did 
appear, and it is significant to note 
that in a written brief submitted in 
the case of Dufour vs. Camfranc,”® 
in 1822, Moreau-Lislet himself dis- 
claimed any responsibility for er- 
rors in translating the Code into 
the English language. The Supreme 
Court has consistently held, of 
course, that in case of conflict the 
French text shall prevail, since the 
original draft was in French.?? 
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The act of the Legislature adopt- 
ing the Civil Code of 1808 repealed 
only those ancient laws of the Ter- 
ritory which were contrary to or 
irreconcilable with this Digest. The 
Supreme Court, thereafter, in 1817, 
and in spite of Livingston’s argu- 
ments to the contrary, held that all 
of the Spanish laws which formerly 
were in effect and which were not 
contrary to the Code were still in 
foree.*8 This had the effect of re- 
viving the Spanish law, again 
throwing the substantive law of 
Louisiana into a state of chaos. In 
an effort to remedy this situation 
the Legislature authorized the 
translation and publication of such 
parts of the “Las Siete Partidas” 
as were in force in Louisiana, which 
translation was done by Moreau- 
Lislet and Henry Carleton in 1820. 
This translation did not eliminate 
the conflicts and confusion in the 
Spanish law, however, so a restate- 
ment of the law was viewed as a 
necessity. 


On March 14, 1822, the Legisla- 
ture adopted a resolution appoint- 
ing Moreau-Lislet, Edward Living- 
ston, and Pierre Derbigny “to re- 
vise the Civil Code (of 1808) by 
amending the same in such manner 
as they will deem it advisable, and 
by adding unto... [it] ... such of 
the laws that are still in force and 


not included therein. . .” 


Pierre Derbigny 


Pierre Derbigny, a linguist, an 
orator, and an able lawyer, was 
born in France, of French nobility, 
but was forced to leave that coun- 
try during the revolution to avoid 
political persecution. He came to 
Louisiana while in his thirties, and 
shortly thereafter joined Livingston 
in actively opposing Claiborne’s 
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plan to institute the common law 
system here. He, in fact, was one 
of the three “Bearers” who present- 
ed to Congress the “Memorial” pre- 
pared by Livingston seeking state- 
hood for the Territory of Orleans. 
He later served as a Justice of the 
Supreme Court, as Secretary of 
State and as Governor. 

One year after this appointment 
was made, Moreau-Lislet, Living- 
ston and Derbigny submitted a re- 
port to the Legislature in which 
they made it clear that in perform- 
ing the task assigned to them it 
would be their purpose to prepare 
a Code which would be complete 
and would relieve the courts “in 
every instance, from the necessity 
of examining into Spanish statutes, 
ordinances and uses.’”? The Legis- 
lature approved this plan and ord- 
ered the printing and distribution 
of the Code as soon as it was ready 
for the press.®° 


Later that same year, 1823, these 
three attorneys completed and had 
printed a projet of their proposed 
revision, which they labeled “Addi- 
tions and Amendments to the Civil 
Code of the State of Louisiana, Pro- 
posed in Obedience to the Resolu- 
tion of the Legislature of the 14th 
March, 1822, by the Jurists Com- 
missioned for that Purpose.” As 
this title indicates, only the addi- 
tions and amendments which they 
recommended were included in the 
report; the articles of the Civil 
Code of 1808 which they did not 
propose to amend being omitted. 

This projet, like the Code of 1808, 
was prepared originally in the 
French language and then translat- 
ed, with some inaccuracies, into 
English. The French text was 
printed in one volume and the Eng- 
lish translation was printed in an- 
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other. Following the text of each 
proposed article were printed the 
comments and observations of the 
redactors, often indicating the rea- 
son for the proposed amendment 
and citing the authorities upon 
which it was based.*! Although 
there seems to have been no act 
passed by the Legislature for the 
express purpose of adopting this 
Civil Code, the Legislature did au- 
thorize the printing and promulga- 
tion of the Code, as amended, by 
act approved on April 12, 1824. The 
act provided that the text should 
be printed in English and French 
on opposite pages, and that the 
jurists who had revised the Code 
were to superintend the printing 
of it, number the articles consecu- 
tively throughout and add a com- 
plete index.*? In February, 1825, 
the Legislature granted additional 
time to the printer to complete the 
printing of the Civil Code,** and on 
May 20, 1825, the Secretary of 
State issued his certificate to the 
effect that the printing had been 
completed, and that the Code 
should be deemed promulgated one 
month from that date.** The title 
of this completed Code, as promul- 
gated, is “Civil Code of the State 
of Louisiana.” Included in it were 
provisions originating from Spanish 
law which were not contained in 
the Code of 1808. It also contained 
some provisions from. territorial 
statutes and others from common 
law sources. There were a total of 
3,522 articles in this Code, more 
than one and one-half times as 
many as were contained in the 
Code of 1808. 


Elimination of Spanish Law 


In order to make certain that all 
the old Spanish laws were repealed, 


and to eliminate the necessity of 
ever having to refer to them again, 
this Code contained an article pro- 
viding that: 

“From and after the promulga- 
tion of this Code, the Spanish, Ro- 
man and French laws, which were 
in force in this State when Louisi- 
ana was ceded to the United States, 
and the acts of the Legislative 
Council, of the Legislature of the 
Territory of Orleans, and of the 
Legislature of the State of Louisi- 
ana, be and are hereby repealed in 
every case, for which it has been 
especially provided in this Code, 
and that they shall not be invoked 
as laws, even under the pretence 
that their provisions are not con- 
trary or repugnant to those of this 
Code.’’° 

In spite of this provision, how- 
ever, the Louisiana Supreme Court, 
in 1827, held that the Spanish laws 
which were not contrary to the 
Civil Code were still in force, and 
that the articles of the Civil Code 
of 1808, which had been omitted 
from the 1825 Code, also were still 
in effect.%¢ 

These decisions led the Legisla- 
ture to adopt two acts in 1828, one 
of which provided that “all the 
civil laws which were in force be- 
fore the promulgation of the Civil 
Code lately promulgated, be and 
are hereby abrogated,” and the oth- 
er act specifically repealed all ar- 
ticles of the Civil Code of 1808, 
except certain provisions therein 
excepted.’ Even these acts did not 
have the effect of eliminating fur- 
ther reference to the Spanish laws, 
inasmuch as the Supreme Court 
shortly thereafter held that they 
repealed only the positive, written 
or statute laws of Spain, and that 
they did not abrogate those princi- 
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ples of law which had been estab- 
lished or settled by the decisions of 
courts of justice.** That apparently 
has remained the status of the 
Spanish law in Louisiana to this 
date. 

The Code of 1870 


Changes brought about by the 
Civil War, together with the adop- 
tion of a new constitution, made it 
necessary to again revise the Civil 
Code. Consequently, the Legisla- 
ture, in 1868, authorized a joint 
committee to select one or more 
commissioners to revise the Civil 
Code of 1825.2 John Ray, of the 
Monroe Bar, who already had been 
selected to revise the general stat- 
utes of the state and the Code of 
Practice, was also commissioned to 
revise the Civil Code. Ray there- 
upon employed three attorneys to 
assist him in this undertaking*® and 
he and his assistants submitted a 
projet of a revised Civil Code which 
was printed in English in 1869. The 
revised Code which they proposed 
was adopted as Act 97 of the Leg- 
islature of 1870, and it was given 
the official title of “The Revised 
Civil Code of the State of Louisi- 
ana.” The Civil Code of 1870 is 
substantially the Code of 1825, ex- 
cept for the elimination of all ar- 
ticles relating to slavery and those 
which had been repealed, plus the 
incorporation of all acts passed 
since 1825 amending the Civil Code 
or dealing with matters regulated 
by the Code. 

There have been no other revi- 
sions of the Louisiana Civil Code 
since 1870, although an unsuccess- 
ful attempt to revise it was made 
fifty years ago. In 1908, the Leg- 
islature authorized the appointment 
of a commission to revise and re- 
enact the Civil Code of Louisiana.*! 
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These commissioners were appoint- 
ed and they prepared a projet of 
a revised Civil Code which was sub- 
mitted to the Legislature in 1910. 
Action on this projet was first post- 
poned, however, and later the pro- 
posed revision was rejected, after 
the Louisiana Bar Association had 
formally recommended against the 
adoption of this new Code. 


During the eighty-eight years 
which have elapsed since our Civil 
Code was last revised, many articles 
have been amended, repealed or 
added, and a number of statutes 
have been enacted relating to mat- 
ters which properly should be in- 
corporated into the Code. These 
considerations caused the Legisla- 
ture, in 1948, to adopt an act 
directing the Louisiana State Law 
Institute to prepare comprehensive 
projets for the revision of the Civil 
Code and the Code of Practice.** 
The projet for the revision of the 
Code of practice is almost complete 
and soon will be ready to submit 
to the Legislature. It is expected 
that the difficult and long-term 
task of preparing a proposed revi- 
sion of the Civil Code will soon get 
under way. 


Further Revision Indicated 


The fact that the Louisiana Civil 
Code has been revised twice during 
the past 150 years, and that a third 
revision is being contemplated, does 
not indicate a weakness in that 
work; on the contrary, it evidences 
an orderly evolution of the law. In 
the course of time, consolidated 
statements of law in a civil code 
become overgrown with additional 
data contained in amendments and 
other statutes relating to the sub- 
ject matter. Also, new inventions 
and discoveries present problems 
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which are difficult to settle by 
reference to older rules or princi- 
ples. Therefore it is necessary from 
time to time that such a code be 
re-examined and perhaps revised or 
re-written in order to incorporate 
all of these changes and to keep it 
virile and up-to-date. The Civil 
Codes of Italy, Venezuela, Peru, 
Mexico, Argentina and Brazil have 
been revised recently. The French 
Code itself, on which our Code was 
modeled, is in the process of being 
revised at this time. The revision 
of the Civil Code of Holland, which 
was originally adopted 120 years 
ago, is almost complete, and the 
Legislature of the Province of Que- 
bee has authorized the revision of 
the ninety year old Quebec Civil 
Code. 

The Louisiana Civil Code is not 
simply an adaptation of the Code 
Napoleon. Neither is it a “Digest” 
of the Spanish laws which were in 
force in 1808, as the title of the 
Code adopted during that year 
seems to indicate. It includes many 
provisions having a basis in common 
law, but the common law system 
does not prevail in this state—de- 
spite arguments advanced by some 
to the contrary. The simple truth 
of the matter is that Louisiana has 
developed a legal system of its own, 
and although grounded on civil 
law, it must be classified as sui 
generis. 

The civil law and the civil law 
method of thinking are deep rooted 
here, and there is an emotional at- 
tachment to it in the minds of the 
people of this state. The Civil Code 
is defended today with the same 
vigor which characterized the ac- 
tions of Livingston, Brown, Moreau- 
Lislet, Derbigny and others who 
defended it 150 years ago. The 


affection which lawyers throughout 
this state have for the Louisiana 
Civil Code now is no less than that 
which Napoleon expressed for the 
Code of laws which bears his name, 
when he wrote: “What nothing will 
destroy, what will live eternally, 
is my Civil Code.’’** 
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The Influence of the Code Napoleon 


by Louis Baudoin 


It is indeed an honor today to represent the French faculties of law 
at this celebration of the Sesquicentennial of the Civil Code of Louisiana. 
As Professor of Civil and Comparative law at McGill University, I am 
particularly privileged to participate in this program honoring your 
Civil Code, which has provoked and stimulated thought among legal 


scholars all over the world. 

If it is true to state that any legal 
system reflects the civilization of 
a country, it is true also to assert 
that it must be constantly revised 
and adjusted to the mobility of po- 
litical, social, economic and scien- 
tifie factors which may really, or 
even only apparently, affect its 
structure. France, whose codifica- 
tion in 1804 was taken as a model in 
nearly all European countries ex- 
cept England and in all South 
American countries, has succeeded 
since 1945 in revising the entire 
French Civil Code so as to adjust 
it to the needs of the nation and to 
the leading philosophical principles 
which make France what she is. It 
is not my purpose to deal with the 
complete exposition of the concepts 
of the French Code before an audi- 
ence which is as much aware as I 
am of the characteristic features of 
the French legal system; I would 
rather draw the outlines of the in- 
fluence that the French Napoleonic 
codification has had, and may still 
have, on the Louisiana codifica- 
tions. 

Reason and Codification 

Broadly speaking, there prevails 
a general similarity between your 
Code and our French Code. Indeed, 





Mr. Baudoin is Professor of Law 
at McGill University, Montreal, 
Canada, and these remarks were de- 
livered by him on the occasion of 
the Sesquicentennial. 
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codification as a system leads to a 
common way of thinking in terms of 
law through certain similar proc- 
esses of reasoning. In spite of some 
divergencies due to the existence 
in Louisiana of three different 
sources of law—that of France, that 
of Spain, and that of the Anglo- 
American common law—a diversity 
not to be found in France, Louisi- 
ana has remained faithful to the 
French Romanist way of thinking 
in terms of private law. Of course, 
it cannot be denied that some 
Anglo-American common law con- 
cepts have succeeded in infiltrating 
this basic civilian system of yours; 
this is a natural result of the influ- 
ence of the American environment. 
But in spite of a period of relative 
indifference to civilian concepts, 
Louisiana has succeeded, contrary 
to the opinion of Professor Gordon 
Ireland,’ in remaining faithful to 
the system of codification per se, 
and has retained its essential civil- 
ian features although it is sur- 
rounded by common law states. 

In a recent article? Professor 
Stone notably demonstrated how 
codification, being a “method,” im- 
plied a philosophical concept rest- 
ing primarily on the supremacy of 
law, 2.e., of legislation. When the 
French Code came into foree in 
1804, it was considered a master- 
piece of concise exposition in that 
it sueceeded in enunciating princi- 
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Professor Stone termed as “the 
greatest areas of chaos.’ 

In a country such as France, 
which soon attained political unifi- 
cation, codification answered all 
the need for clarity and security as 
desired by the people. The diversity 
between the southern portion of 
France, based primarily on Roman 
law concepts, and the northern por- 
tion, governed mainly by customary 
laws, could be no longer endured. 
Unification of law was required for 
the country. This unification was, 
in fact, carried out in a peculiar 
way. There is an erroneous idea pre- 
vailing among the nonspecialists 
whereby it is contended that the 
French Napoleonic codification was 
a definite break with the past be- 
cause of the Revolutionary con- 
quests. This is plain nonsense. The 
French Code embodied certain main 
principles such as freedom of con- 
tracting, individual liberty, and the 
notion of complete ownership, for 
which most European countries felt 
a need as they answered their own 
problems of nationalistic expression 
and political independence. The un- 
certainty which prevailed up to 
that time among French people, due 
to the variety of systems of law in- 
side the country, in spite of an at- 
tempt at partial codification 
through some royal ordinances, 
ceased. Codification, as Professor 
Stone emphasized with respect to 
Louisiana codification, (although 
his remark has a general value in 
regard to any codification) states 
law clearly and concisely, enabling 
any man to know the rule which 
governs him.4 


The Theory of a Code 
It is generally admitted, even 
among Anglo-American jurists, that 
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a codification per se is an original 
system inside which all the texts 
are interrelated. Every code, in- 
deed, finds in itself the proper 
means of its own regeneration. 
There are no tight compartments 
between the various rules laid down 
in a code. A code is apparently 
complete in itself, but it is drafted 
in such a way that, in spite of its 
separation or division into books, 
chapters, and sections, there is a 
plasma which permeates it totally. 
This is the reason Professor Dart 
very carefully underlined the fact 
that a code “is not in the class of 
an ordinary statute, nor is it a 
compilation of statutes. On the eon- 
trary, it is the perpetuation of the 
principles of law and equity of the 
Civil Law of Rome, restricted, mod- 
ified, enlarged and reformed in con- 
tact with races and peoples who 
knew not Rome, yet drew from her 
system the inspiration to build a 
new system, applicable to their own 
wants.’® 


This deposit of Roman Law all 
over Europe was transmitted to 
Louisiana through French and 
Spanish channels and gave the 
Louisiana legal system a similar 
foundation. When French writers 
refer to your various codifications, 
they generally assume that the 
French concept of pre-eminence of 
legislation as a source of law is 
prevalent in Louisiana. Livingston, 
your eminent scholar said, “Law 
making has to be legislative and 
not judicial action.” The concept 
of the supremacy of law over the 
judicial process of formation of the 
common law in England, no doubt, 
allows a French writer to conclude 
that Louisiana still believes in gen- 
eral principles. A code does not 
enunciate its causes; rather, it gives 
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its results. But behind the results 
concentrated in texts and articles of 
the code, there is an entire philo- 
sophical concept of juridical life 
which dominates. The revision com- 
mittee of your Code in 1833 under- 
lined the need for certainty in ex- 
press terms in the following lan- 
guage: “. .. the principal Objects 
the Legislature had in view was to 
provide a remedy for the existing 
evil, of being obliged in many Cases 
to seek for our Laws in an indi- 
gested mass of ancient edicts and 
Statutes, decisions imperfectly re- 
corded, and the contradictory opin- 
ions of Jurists; .T Tf the re- 
vision of your Code in 1870 was 
primarily politically inspired, this 
fact did not mean the loss of the 
spirit of a codification. 


Safeguards for the Code 

The complexity of Louisiana’s 
legal history is amazing. The 
French settled in 1712 and domi- 
nated until O’Reilly brought the 
area under Spanish influence in 
1769. After another brief period of 
French domination from 1800 to 
1803, Louisiana was purchased by 
the United States. An understand- 
ing of this peculiar history may en- 
able a foreign writer to grasp the 
complexity of an area which had 
to keep and adjust her own private 
law system in perfect harmony with 
the reality of her pure history. May 
I be permitted to say that the story 
of Louisiana private law is that of 
a country which, up to a certain 
degree like Quebee in Canada, was 
brought up under French law, 
Spanish law and American law, but 
has remained faithful to the funda- 
mental concepts of codification. In 
my humble opinion, there are evi- 
dent very striking examples of this 
faithfulness to codification. 
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Some of your writers have con- 
tended that your Code has gone 
farther than the French Code itself 
in its attachment or devotion to 
legislation as a source of law. In- 
deed, they are correct. The pre- 
liminary title of your Code as 
compared with that of France, con- 
tains many statements which indi- 
eate this devotion. Article 1 of the 
Louisiana Civil Code of 1870 best 
illustrates this idea by providing 
that “Law is a solemn expression 
of legislative will.” It has been 
contended by Professor Morrison 
that the whole preliminary title of 
your Code was “. . . objectionable 
as doctrinal, and was excluded from 
the French Civil Code for that rea- 
son ...”8 In so far as this state- 
ment expresses a measure of regret 
on the part of the eminent Profes- 
sor, I do not share his regret on 
that very point. In all deference I 
think that this statement in the pre- 
liminary title of your Code, has 
consciously or not, set up a barrier 
against the intrusion or attempted 
intrusion of any other legal system 
into Louisiana. This statement in 
your Code, in my humble opinion, 
has contributed to the maintaining 
of your entire Code by serving as a 
self-defense mechanism in a coun- 
try which is surrounded by the An- 
glo-American common law world. 
There is no doubt that such a state- 
ment was not necessary in the 
French Code, due to the political 
unity of France, but it seems to me 
that it had its real impact on the 
whole fate of your codification. 


The legal history of your codifi- 
cation is a long and fascinating one 
because it has always been the story 
of the resistance against the intru- 
sion of any other legal system. The 
Supreme Court of Louisiana as 
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early as 1817 continued the old 
French and Spanish law in force, 
in spite of the abrogating clause 
of the Code of 1825.9 Even your 
constitution still contains an ar- 
ticle whereby Louisiana is enjoined 
from adopting the common law sys- 
tem as a whole. Such a statement 
reveals a determination to remain 
faithful to your native legal con- 
cepts. Professor Dainow recently 
noted that “the divergence between 
French and Spanish laws inside 
Louisiana is far less important than 
the choice between the civil law 
over that of the common law.’ 
Such a constant struggle, which 
was unknown in France, but which 
is the fate also of Quebec in a fed- 
eral system, may be the best evi- 
dence that, contrary to the opinion 
of Professor Morrow, the so-called 
“precious heritage” has not become 
a “precarious heritage.”!! 
Inroads of Common Law 

There are many causes of infil- 
tration of the common law, whether 
it be the pure English common law 
or the American common law, into 
the private law system of Louisi- 
ana. A series of special statutes 
have been enacted in the field of 
private law: the Negotiable Instru- 
ments Law, the Workmen’s Com- 
pensation Act, the Trust Act 
(which in the Province of Quebec 
is incorporated in the Civil Code), 
and a multitude of more or less 
partial codifications. 

Language also has become the 
proper vehicle for the transmission 
of English legal thinking. Profes- 
sor Dainow had shown the danger 
of such a situation. Whereas the 
Codes of 1808 and 1825 had been 
drafted in French (the English lan- 
guage being used as a translation 
only), the Revision of 1870 was 


drafted only in English. Such a sit- 
uation has developed two different 
schools of thought. One contends 
that English terminology prevails, 
whereas the second contends that 
the English version cannot change 
the primary interpretation given to 
the texts according to the original 
French text. At any rate, this point 
engenders difficulties. But the 
most dangerous infiltration to be 
feared in Louisiana, as in Quebec, 
is that which attaches to the judi- 
ciary, thanks to the doctrine of 
precedent. 


It was contended by Professor 
Gordon Ireland, some years ago, 
that the French law and civilian 
techniques “which at the outset 
seemed so likely to gain permanent 
sway over this area have lost 
ground steadily from the very be- 
ginning .. . amid the surrounding 
common law influences.”!? But, ac- 
cording to the remarkable article, 
Reappraisal Appraised,'* such a con- 
clusion was a bit hasty. Beyond 
doubt, Livingston’s fear that the 
common law would invade the civil 
law system has not become a reality. 
Whereas the pure common law sys- 
tem of precedent in the field of the 
judiciary may be based on only one 
ease in the sense that a single one 
may, alone, afford a sufficient foun- 
dation for the decision of later cases, 
in Louisiana there is a rule of prec- 
edent which is much more connected 
in its spirit and feeling with the 
notion of the leading case in France. 
French Supreme Court decisions 
have real authority only in so far 
as there is what is called a ‘‘juris- 
prudence constante.’’ Such is the 
trend which prevails in Louisiana, 
in spite of occasional appearances 
to the contrary. This is one of the 
best illustrations of the faithfulness 
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to the general concept of interpreta- 
tion laid down by Livingston when 
he said that in England ‘‘stare 
decisis is a maxim that usurps the 
place of regular legislation; but its 
misfortune, like that of all other 
illegitimate power, is... that its 
authority is uncertain and vacil- 
lating... .”14 In spite of its ready 
access to reported cases, Louisiana 
still partakes of the proper life and 
judicial concepts attached to a codi- 
fied system. The tide of the com- 
mon law has not succeeded in sub- 
merging the Code’s building. It is 
true that in France presently some 
of the cases before the supreme 
court may have some bearing on 
the inferior courts, but this is an 
exception. It is not a system. The 
authority of the jurisprudence out- 
side the leading case in France is 
one of fact, whereas in the common 
law, it is one of law. This is a strik- 
ing difference, but it is not the 
only one. 


Equity Provided For 


The redactors of your Code were 
wise enough to provide that “In all 
civil matters, where there is no 
express law, the judge is bound to 
proceed and decide according to 
equity. To decide equitably, an ap- 
peal is to be made to natural law 
and reason, or received usages, 
where positive law is silent.”!> Our 
French Code never made such a 
general statement, in spite of the 
fact that we may find some texts 
which expressly refer to that legal 
notion. Article 1135 of the French 
Civil Code of 1804 invites the judge 
to interpret contracts according to 
equity; problems concerning the 
amount of alimony are solved by 
the same notion; judicial determi- 
nation of the custody of children is 
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impregnated with equitable spirit. 
Even our judiciary has succeeded 
in elaborating equitable rules in the 
field of prescription by extending 
the maxim contra non valentem 
agere non currit prescriptio to all 
those who could not, under any rea- 
sonable circumstances, bring an ac- 
tion in due time. Thus, equity in 
our private law field is that inti- 
mate feeling of justice which is 
within the natural human reaction. 
It helps to correct or ameliorate the 
harshness of the law and, up to a 
certain degree, it instills into the 
veins of the legal system some ethi- 
eal values. It fills the gaps in the 
purely positive legislation; it cer- 
tainly has a real moral nature. Thus, 
the Louisiana Code and the French 
Code have embedded as a general 
principle the idea of equity. Your 
codifiers have wisely made it an 
official ideology whose importance 
is emphasized expressly in certain 
texts of your Code. 


Common Law Equity 

In the judiciary the crucial ques- 
tion was whether the English tech- 
nical notion of equity was to be 
confounded with that of the Louisi- 
ana Code. The main reason was 
that equity in English law is also 
founded on natural law and reason. 
The leading case of Leblanc v. City 
of New Orleans'® drew attention to 
the necessity of being cautious 
about this English importation. The 
fact that in certain civil law fields, 
such as deposit of funds, injunction, 
specific performance and the doc- 
trine of marshalling, English equity 
is applied, should not be mislead- 
ing. It seems that there is a general 
reluctance to admit English equit- 
able notions as a general concept 

inside the civil law system. 
See Baudoin—page 297 





The Influence of Spanish Law in Louisiana 
by Rodolfo Batiza 

It would be difficult to disagree with the assertion that “Few subjects 
so well reward attention as the unique position in American Law occupied 
by Louisiana, and the singularly interesting course of events which out 
of such varied material has given us the system of law so much in 
contrast with the other systems of the Union.”? The civil law background 
of Louisiana has been aptly termed “colorful,”? and the story of its 
legal system considered, quite properly, “a fascinating and intriguing 
study.”3 The influence of Spanish law in Louisiana has been discussed 


in a number of scholarly articles.* 

However, at least for the out- 
sider, and perhaps for the general 
public as well, relatively little is 
known of the Spanish influence, 
which is almost completely over- 
shadowed by the more apparent 
and powerful French tradition. 
Without in any way trying to di- 
minish the glorious French legal 
heritage of Louisiana, I will con- 
centrate now on its Spanish legacy. 
This legacy has not only been sub- 
stantial and of lasting effect, but 
is at present of more than local 
interest. 

The Beginning of Law 

Although Hernando de Soto, dis- 
coverer of the Mississippi River in 
1541, visited Louisiana, where his 
“wanderings terminated ... to- 
gether with his life...” the honor 
of the discovery of Louisiana, for 
all practical purposes, belongs to 
France. The expeditions of Father 
Marquette and M. Joliet, encour- 
aged by de Frontenac, Governor of 
Canada, and continued by Father 
Hannepin and M. de la Salle, re- 
sulted in the establishment of a 
permanent French settlement by 
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Iberville in 1699.6 But the legal his- 
tory of Louisiana begins in the year 
1712, when Antoine de Crozat took 
possession of the Colony under his 
charter, which secured to its in- 
habitants the protection of the laws 
and ordinances of France and of 
the Custom of Paris.’ Prior to that 
time, there was in Louisiana little 
or no law. “Justice was imperfect- 
ly administered by a military com- 
mandant. The population was an 
unsettled one, and the need of a 
system of law was not greatly 
felt.”8 

On the 3rd of November, 1762, 
France concluded with Spain a 
secret treaty, by which “the former 
ceded to the latter the part of the 
province of Louisiana which lies 
on the western side of the Missis- 
sippi, with the city of New Orleans 
and the island on which it stands.”® 
But not until August 1769, with the 
arrival of Captain-General O’Reilly, 
did Spain take actual possession.’ 
On the 26th of November of the 
same year, O’Reilly issued a procla- 
mation changing the form of gov- 
ernment of Louisiana, abolishing 
the French laws, and substituting 
those of Spain in their stead.!! Said 
proclamation, in part, reads as fol- 
lows: 

“And whereas the want of law- 
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yers in this country, and the little 
information these new subjects 
have of the laws of Spain, may 
render their faithful observance 
very difficult, which would be en- 
tirely contrary to the intention of 
his majesty, we have thought it use- 
ful, and even necessary, to cause 
an abstract of these laws, to be 
formed, in order to serve for the 
instruction of the public, and as 
elementary rules for the adminis- 
tration of justice, and municipal 
government of this city, until the 
knowledge of the Spanish language 
can be introduced, and thereby af- 
ford to every one, by the reading 
of these laws, the means of extend- 
ing their information in that matter 
9912 

Referring to O’Reilly’s proclama- 
tion, a distinguished historian ob- 
served that: 

“This document ... is in every 
way worthy of an attentive perusal. 
It will be found, with the exception 
of a few objectionable provisions, 
to be remarkable for wisdom and 
humanity, and it would not require 
much investigation to discover 
worse legislation in these our days 
of enlightened morality and pro- 
gressive knowledge.’’!* 


French Law Abrogated 

Most writers agree that from the 
time the proclamation was issued, 
all French laws, with the one excep- 
tion of the Code Noir or Black 
Code,'* were abrogated and ceased 
to have any authority, and that the 
Spanish laws took their place. 
French law was wholly overthrown 
and its influence revived only when 
Brown, Moreau-Lislet, Livingston 
and Derbigny went to the French 
Code for a model. The law of 
France, in its own name, however, 
never reappeared in Louisiana.’ 
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It is generally accepted that the 
return of Louisiana to the domin- 
ion of France in 1801 and its trans- 
fer to the United States in 1803 
did not in the least affect the Span- 
ish laws, which remained in full 
vigor. During the short French oc- 
eupation, from the 30th of Novem- 
ber to the 20th of December of that 
year, no actual alterations in the 
legal structure of Louisiana were 
made.!® In 1804 the United States 
established a territorial govern- 
ment, and in the following year the 
district of Orleans was set apart 
and a separate government given. 
The government of the United 
States left the task of legislation 
to the people of Louisiana them- 
selves, giving to them the right to 
make whatever changes they might 
deem necessary in the existing sys- 
tem of their laws.'* 

Under the Spanish regime, ac- 
cording to a noted writer, “the 
people of Louisiana were governed 
by the Fuero Viejo, Fuero Juzgo, 
Partidas, Recopilaciones, Leyes de 
Indias, Autos Acordados, and Royal 
Schedules. To explain these, Span- 
ish commentators were consulted, 
and the Corpus Juris Civilis and its 
commentators were resorted to...” 
Although not entirely complete, this 
list shows the great variety of Span- 
ish enactments, from the first amal- 
gamation of Gothic and Roman law 
represented by the Fuero Juzgo in 
the seventh century, to the more 
modern codification embodied in 
Nueva Recopilacion, completed in 
the sixteenth century.” 


Digest Ordered—The Code 
In 1807 the Legislature of the 
Territory of Orleans, considering 
that the ancient laws in force were 
written in a foreign language and 
contained in books difficult to pro- 
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cure, ordered a digest of those laws 
to be prepared in the English and 
French languages.?° This digest, 
commonly known under the name 
of the Civil Code, was promulgated 
in November, 1808. It had a pro- 
vision to the effect that “whatever 
in the ancient civil laws of this ter- 
ritory, or in the territorial statute, 
is contrary to the disposition con- 
tained in the said digest, or irre- 
concileable with them, is hereby 
abrogated.”?! Very soon, however, 
it was found that a work of such 
nature could only contain general 
rules and abstract maxims, leaving 
many points doubtful in the appli- 
cation of the law; hence, it was 
necessary to go back to the original 
source. Moreover, it was perceived 
that the Civil Code did not contain 
many important provisions of the 
Spanish laws, nor did it contain 
any rules of judicial proceedings.?2 
In a leading and often quoted case 
decided in 1817, the Supreme Court 
of Louisiana held that the Spanish 
laws “. . . must be considered as 
untouched, wherever the alterations 
and amendments, introduced in the 
digest, do not reach them; and that 
such parts of those laws only are 
repealed, as are either contrary 
to, or incompatible with the provi- 
sions of the code.”23 


The need for a better knowledge 
of Spanish law became more appar- 
ent and pressing. As Moreau-Lislet 
and Carleton explained in the pref- 
ace of their famous translation of 
Las Siete Partidas: ‘‘It was then 
doubtless the desire of the legisla- 
ture to spread generally the knowl- 
edge of such of these laws, as are 
not to be found in the Civil Code, 
or in the digest of our statutes, that 
induced them to make provisions 


for the printing of this transla- 
tion.””*4 


Spanish and French Law Repealed 


The Code of 1808, by resolution 
of the Legislature adopted in March 
1822, was subjected to revision and 
amendments. The draft, popularly 
known as the projet, resulted in the 
Civil Code of 1825, the official edi- 
tion of which was entitled “Civil 
Code of the State of Louisiana.””° 
The new Code provided for the re- 
peal of the Spanish, Roman and 
French laws, which were in force 
in Louisiana when it was ceded to 
the United States, and all anterior 
legislation, in every case, for which 
special provision had been made in 
the Code.2® As one writer stated: 
“Nice distinctions began to appear 
in the opinions of the Supreme 
Court . . . tending to limit the 
sweeping effect of this repeal.”?’ 
Act 83 of 1828, seeking to suppress 
all doubts, provided: “that all the 
civil laws which were in force be- 
fore the promulgation of the civil 
code lately promulgated, be and are 
hereby abrogated. .. .”*8 But still 
in the year 1839, a Supreme Court 
decision referring to the repeal of 
Spanish, Roman and French civil 
laws, provided by Article 3521 of 
the Code and the Acts of 1828, held 
that it only embraced “the positive, 
written, or statute laws of those 
nations and of this state; and only 
such as were introductory of a 
new rule, and not those which were 
merely declaratory—that the legis- 
lature did not intend to abrogate 
those principles of law which had 
been established or settled by the 
decisions of courts of justice.’’”® 


The predominant French inspira- 
tion in the Codes of 1808 and 1825 
is, of course, undeniable. It has 
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been recognized, however, “that 
there are many differences between 
the Code Napoleon and the Louisi- 
ana Code of 1808 due to the incor- 
poration of the Spanish law in the 
Louisiana Code.”*®® As for the Code 
of 1825, although it was a “substan- 
tial reproduction of the Napoleon 
Code expanded by the exposition 
of the French jurists, and altered in 
some respects to conform to the 
cireumstances and relations of the 
people,’*! nevertheless it was in 
part influenced by the Partidas. It 
has been asserted that a comparison 
between the Fifth Partida (treating 
of loans, sales, purchases and ex- 
changes, and of all other contracts 
and agreements) and the Code of 
1825 would show that the spirit of 
the Partidas is embodied in that 
Code.** Certain provisions relative 
to matrimonial property in the pres- 
ent Code have been considered of 
an obvious Spanish origin.** Also, 
the rules and causes for disinherit- 
ance, retained by the present Code 
in virtually the same form as they 
appeared in the Code of 1808, were 
adopted from Spanish sources in 
general and from Las Siete Partidas 
in particular.** 


The Code of Practice 


The Spanish atmosphere grows 
clearer when we consider the 
Louisiana Code of Practice of 
1825.*° The projet of this Code con- 
tains sufficient references to the 
Spanish sources to show that Span- 
ish law was utilized in essential 
parts of the book. Among these ref- 
erences is the Curia Filipica, an 
ancient Spanish commentary on all 
Spanish procedure.*® 

It is considered indisputable that 
the compilers of the Code adopted 
without change from the Spanish 
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practice some names of procedure 
and also summarized some of the 
procedure itself. The proceeding 
“via executiva,” to enforce the col- 
lection of debts in Louisiana was an 
outstanding feature of Spanish 
law.*? 

Lastly, a considerable body of 
Spanish laws has been enacted in 
Louisiana. The following are of a 
special interest: rules for the re- 
cording of deeds to real estate, 
mortgages, ete.; a manual of in- 
structions for administrative offi- 
cials; a 1770 ordinance concerning 
grants of land to new settlers, fenc- 
ing of same, building of roads and 
levees, and forfeiture of strayed 
cattle; and another set of regula- 
tions governing grants of land, pro- 
mulgated in 1799.°° 

Although brief, this account of 
some aspects of the legal history of 
Louisiana will illustrate in a gen- 
eral way the significance of the 
role played by Spanish law in its 
development. It is all the more re- 
markable when one considers that 
the people of Louisiana were pre- 
dominantly French and that the 
Spanish language had never been 
eurrent.2® The French legal influ- 
ence had the further advantage 
over the Spanish in that the Civil 
Code of Spain did not come into 
force until the year 1889,* nearly a 
century after the Code Napoleon. 

In his book on the Civil Law of 
Spain and Mexico, published in 
New Orleans in 1851,41 a leading 
member of the New Orleans Bar, 
Mr. Gustavus Schmidt, explained 
that his work was originally under- 
taken with a view to enable him to 
acquire a competent knowledge of 
the laws of Spain, which once gov- 
erned Louisiana, and which still 
form the basis of a large portion 
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of its jurisprudence. He also en- 
tertained the modest hope that his 
work “may be of some use even to 
men of business having dealings 
with the republics of South Amer- 
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ica.” 


Impact Other Than Legal 


An understanding of the Spanish 
legal system, apart from enabling 
one to evaluate the law of Louisi- 
ana more precisely, has an addi- 
tional significant value for the cul- 
tural and business life of Louisiana, 
going far beyond its geographical 
boundaries. Spain, as has been 
noted, “offers a fruitful field for 
study. It possesses one of the oldest 
developed systems of law—a com- 
posite of Roman, Germanic and 
Arabie elements, with a strong in- 
fusion of canon law .. . it is the 
mother of the legal system of a 
large part of the world ... In Span- 
ish America, which socially, indus- 
trially, and commercially is awak- 
ening a constantly growing interest 
on the part of the United States, the 
seed laid by the Spanish colonizers 
has continued to germinate and 
flourish long after political control 
ceased.’’43 


Louisiana and the Spanish Amer- 
ican countries share a long and rich 
legal tradition going back to the 
Roman system, which was so out- 
standing in technical perfection 
that it was known as “the written 
reason.” The interest of the United 
States in Latin America is particu- 
larly felt in the city of New Or- 
leans. Its unique position as a cen- 
ter of Civil Law studies, and as one 
of the main gateways to and from 
Latin America, calls for inspired 
leadership in a challenging and in- 
creasingly important area of com- 
parative law. 
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The Law Revision Program In Retrospect 
by J. Denson Smith 

Ethnologically, the story of Louisiana abounds with fascination. From 
the hills of Bossier, Claiborne and East Carroll, to the marshes of Cameron, 
Terrebonne and Plaquemines there is spread a mixture of peoples whose 
diverse talents have enriched the life of Louisiana as significantly as 
the genius of their forebears has enriched the history of the world. They 
are versatile people, and imaginative. They have possessed the ability 
to enjoy life in its appealing simplicity where the touch of nature is 
soft and gentle and they have created grandeur and beauty in many 


wondrous ways. 

Their contributions to the culture 
of our country have enriched the 
language, literature, architecture, 
the beaux-arts, and the physical 
and social sciences, with especial 
emphasis on the science of govern- 
ment. They seem to have been en- 
dowed with a natural yearning for 
perfection in their legal system that 
has continued to assert itself in 
positive fashion since the time they 
lived under the rule of the King 
of Spain. The story of Louisiana’s 
struggle for a simple and just sys- 
tem of laws has added particular 
luster to her many notable achieve- 
ments. 

The Beginning 

During the colonial period, the 
inhabitants of Louisiana had lived 
for seventy years under the rule 
of France when, in 1769, by direc- 
tion of their new ruler, the King 
of Spain, the French law was sup- 
planted by the Spanish. O’Reilly, 
Captain General of the Territory, 
promulgated the change that re- 
mained effective for the next 
thirty-four years. In 1803, twenty 
days after the reacquisition of the 
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territory by France, it was deliv- 
ered to the United States. In one 
of his first official actions Governor 
Claiborne undertook to provide a 
remedy for the difficulties stem- 
ming from the rapid changes in 
allegiance by establishing a court 
of common pleas modelled after the 
common law, with jury trials, and 
with appellate authority vested in 
the Governor. Contrary to the es- 
tablished custom, practice and pro- 
cedure were to be in English. But 
the people were not submissive. 
Their opposition to this system, 
counted by many as alien and un- 
desirable, materialized immediate- 
ly. 

Soon another act of Congress re- 
placed Claiborne’s arrangement 
with another system of courts, and 
shortly thereafter, Judge Prevost 
of the Superior Court established 
by the Act, held that the Spanish 
law had been recognized as “the 
law in force in the Territory,” a 
position later sustained by the full 
court. 


The Action of the Legislature 


When the first legislature for the 
territory met in New Orleans on 
March 25, 1806, the determination 
of the people to accomplish a elari- 
fication and simplification of their 
legal svstem again manifested itself 





~~ SS © 


ee So Sr CO 





in the appointment by the Legisla- 
ture of James Brown and L. Moreau 
Lislet as a committee to prepare a 
civil code for the territory. Thus 
was the first significant step taken 
toward law revision and reform in 
Louisiana. 

These gentlemen were instructed 
to make the civil law by which the 
territory was then governed the 
ground-work of the new Code. How- 
ever, the ‘‘ Digest of Civil Laws now 
in force in the territory of Orleans, 
with Alterations and Amendments 
adapted to its present system of Gov- 
ernment’? which they presented to 
the Legislative Council in 1808, was 
in large measure based on what was 
perhaps an early draft or projet 
of the Code Napoleon. Within this 
framework the redactors incorpor- 
ated portions of the Spanish law. 
When the Supreme Court subse- 
quently held that the Spanish law 
in general remained in force in Lou- 
isiana to the extent that it was not 
irreconcilable with the provisions 
of the new Code, it must have been 
very clear that endless confusion 
would result from the necessity of 
undertaking to determine whether 
in any given case the provisions of 
the new code or of the Spanish law 
would control, a confusion com- 
pounded by the fact that the Span- 
ish law itself was most difficult 
to determine. As a result, the Leg- 
islature moved again in the direc- 
tion of revision. 


Digest of Laws Ordered 

In the meantime an effort had 
been made to overcome the addi- 
tional difficulties arising from a 
variety of legislative enactments 
and Governors’ ordinances through 
the appointment of Francois Xavier 
Martin to prepare a digest of the 
laws then in force, not including 


the Civil Code, without altering 
their phraseology. The result of 
Judge Martin’s labors appeared in 
1816, in three volumes. A further 
effort to ameliorate the troublesome 
lack of knowledge of the law was 
taken in the form of a legislative 
decision to publish a translation of 
Las Siete Partidas which had been 
begun by Moreau-Lislet and Henry 
Carleton. But these steps were not 
enough for a people determined to 
do something to achieve a more 
permanent and enlightened order- 
ing of their society. Hardly had the 
translation of the Partidas been 
printed when the Legislature, by 
an act of March 14, 1822, consti- 
tuted Edward Livingston, Pierre 
Derbigny and L. Moreau-Lislet as 
a committee to revise the Civil Code 
“by amending it in such manner as 
they may deem advisable.” 

It should be noted also that in 
1821, the preceding year, the Legis- 
lature had appointed Livingston to 
a committee to revise the penal laws 
of Louisiana. Although the penal 
code which he prepared was not 
adopted by the Legislature, nor, 
despite his efforts as United States 
Senator, was it adopted by the Con- 
gress as a “System of Penal Laws 
for the United States of America,” 
it brought him international ac- 
claim. The appointment of the Liv- 
ingston-Derbigny -Lislet committee 
to revise the Civil Code, and to in- 
clude also a system of commercial 
law and rules of practice for civil 
actions, resulted in the production 
of the Civil Code and the Code of 
Practice of 1825. 


The Influence of the People 

This is neither the time nor the 
place to deal in detail with the na- 
ture and general characteristics of 
the Code of 1825 or the degree to 
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which it reflects, on the one hand, 
the Code of Napoleon, on the other, 
the Laws of Spain. Indeed, these 
matters have been brilliantly pre- 
sented by Judge Hood. Suffice it 
to say that the uncompromising 
resolution of the people to over- 
come the lack of definiteness and 
clarity in their system of laws had 
produced a code that we have been 
able to live with, without any real 
revision, for more than 130 years, 
which constitutes the finest evi- 
dence of its merit. 

In the intervening years, other 
digests of the general statutes were 
published and the first revision of 
the statutes was directed by the 
Legislature in 1854 and adopted in 
i857. At the same session of the 
legislature that ordered the revi- 
sion of the Civil Code and the Code 
of Practice, as well—that of 1868— 
a revision of the general statutes 
was again directed. This was also 
the same year that the first new 
constitution following the Civil 
War was adopted—often called the 
Carpet Bag Constitution. 


The 1870 Code Revision 

A revision of the Civil Code was 
made in 1870, but it was not in any 
sense a thoroughgoing and com- 
plete revision. Indeed it was sim- 
ply a consequence of the many 
changes that had been wrought in 
the political and economic struc- 
ture of the State by the Civil War 
and was actually nothing more than 
a rewriting of the Code of 1825 
except that all articles relating to 
slavery were eliminated and there 
was an incorporation and integra- 
tion of legislation amendatory of 
and supplementary to the Code. 

Another attempt was made to 
revise our basic civil law in 1908 
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when the Legislature created a com- 
mission to propose a revision and 
reenactment of the Civil Code. The 
projet was submitted to the Legis- 
lature a few days before it con- 
vened in 1910 with the result that 
its consideration was postponed un- 
til the next session. In the interim, 
the Louisiana Bar Asssociation ap- 
pointed a committee to review and 
eriticize the draft. The report of 
the committee to the Asssociation 
in 1913 recommended that it re- 
quest the general assembly not to 
enact the proposed code. The com- 
mittee report was unanimously ap- 
proved. This opposition proved to 
be successful for the projet was 
never adopted by the Legislature. 


The Bar Association’s Comments 

In passing, it is interesting to 
note that the committee’s unfav- 
orable report pointed out that the 
time involved, two years, was too 
short a time for the proper revision 
of the Code; that the commission 
established, consisting of three 
members, was too small; that in- 
stead of deleting the many provi- 
sions of a procedural nature in the 
code the commissioners had aggra- 
vated this undesirable condition; 
that unnecessary and dangerous 
changes in phraseology were made; 
that many proposed changes in sub- 
stance could not be supported; that 
many antiquated and useless pro- 
visions had been retained; and, in 
general, that in revising the Civil 
Code more attention should have 
been given to what had been done 
in the way of code revision by a 
number of mentioned foreign coun- 
tries. Incidentally, the Bar Associa- 
tion reports show that a poll of the 
membership supported the commit- 
tee in its rejection of the proposed 
revision. 








Criminal Law Revision 

In the area of the criminal law 
unsuccessful efforts were made in 
1884, 1898 and 1910 by the Seay, 
Thompson and Marr commissions 
acting under Legislative appoint- 
ment to prepare and secure the 
adopting of a Code of Criminal Pro- 
cedure. In 1926 an amendment to 
the constitution removed certain 
obstacles to the adoption of such 
a code and authorized the appoint- 
ment of another commission. It was 
headed by the late St. Clair Adams 
and had Howard Warren and S$. R. 
Thomas as members. Its labors re- 
sulted in the present Code of Crim- 
inal Procedure that was adopted 
in 1928. 

In later years a serious effort was 
made toward the preparation and 
adoption of a code of mineral law 
but without success. 


The Law Institute 

This brings us down to the be- 
ginning of the story of the Louisi- 
ana State Law Institute. The idea 
for the creation of such an agency 
had its beginning in 1933, and steps 
were taken to carry it out but the 
financial crisis that developed at 
that time forced a postponement of 
its realization until 1938. In that 
year the Board of Supervisors of 
the Louisiana State University au- 
thorized the establishment of the 
Louisiana State Law Institute and 
later the same year the Institute 
was chartered by the Legislature. 

To some perhaps appreciable ex- 
tent the creation of the Institute 
may be attributed to the genius of 
the jurisconsults who gave Louisi- 
ana its first effective Civil Code in 
1825. Their thinking, reaching out 
over more than a hundred years, 
found its expression in the hopes 
and aspirations that joined in the 


Institute’s conception. For it was 
they who envisioned a process of 
constant watchfulness of the ap- 
plication of the laws by the courts, 
supported by regular reports to 
the Legislature, in order to foster 
and protect the unity of design of 
the new codes against the inevitable 
inroads that would come from their 
judicial construction and from sta- 
tutes hastily passed by the Legis- 
lature. 
Its Accomplishments 


Much of what was foreseen when 
the Louisiana State Law Institute 
was established can now be listed 
among its accomplishments. In the 
comparatively short period of its 
existence it has produced such ma- 
jor accomplishments as the Lou- 
isiana Criminal Code, the Louisiana 
Revised Statutes, the projet of a 
new constitution for the State of 
Louisiana, a projet for the revision 
of the Louisiana Code of Practice 
which will soon be completed, and a 
translation of Planiol’s treatise on 
the Civil Law of France, the first 
work of this kind in more than a 
century. 

In addition to these major proj- 
ects the Institute completed the 
preparation of a Compiled Edition 
of the Civil Codes, and a reprinting 
of the Projets of the Civil Code 
and Code of Practice of 1825 and 
has prepared a compilation of sta- 
tutory enactments related to the 
Civil Code. It has also presented 
to the Legislature from time to 
time a considerable number of pro- 
posed statutes dealing with par- 
ticular subjects including a number 
of amendments to the Civil Code 
and the Code of Practice. At the 
present time the thoroughgoing re- 
vision of the Code of Practice that 
has been underway since 1950 is in 
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its final stages. About two-thirds 
of it is already in the hands of the 
West Publishing Company. 


Procedure System Graded 

By and large, Louisiana’s system 
of procedure has been basically 
sound and effective. In some areas 
needlessly confusing rules have im- 
peded instead of simplified the ad- 
minstration of justice, and in others 
Louisiana has been slow in its adop- 
tion of procedural devices that have 
been tried and proven in practice 
elsewhere. The draft of the new 
code contains what is primarily a 
simplification of our procedural 
practices that have established their 
merit over the years in combination 
with certain modern devices, the 
most important of which have al- 
ready been adopted on the recom- 
mendation of the Institute. That it 
will constitute an achievement of 
the highest order is firmly believed 
although the ultimate decision must 
rest in the lap of time. 

Although certain portions of the 
draft of the Code of Practice have 
not yet finally cleared the Council, 
newly appointed committees are 
meeting to consider preliminary 
drafts of a revision of the Code of 
Criminal Procedure. There is also 
hope that with the coming of the 
next fiscal year work may begin 
on the preparation of a Code of 
Evidence. In addition, mindful of 
recurrent demands for clarification 
of the vastly important mineral law 
of the state, the Institute has un- 
dertaken a detailed study of the 
law of oil and gas looking toward 
the formulation of proposals for its 
clarification. Finally, a study of 
the law of trusts has also been in- 
stituted with a view to the modern- 
ization of this increasingly impor- 
tant area of the law. 
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The Institute Has Progressed 

All of the projects mentioned 
may be counted as preliminary 
warming-up exercises to the revi- 
sion of the Civil Code, an under- 
taking that, because of the intimate 
way it will affect the interests of 
the whole people of Louisiana, over- 
shadows all of the others. In the 
process much has been learned 
about the problems of law revision 
and how to resolve them. The In- 
stitute has come a long way since 
it submitted to the Legislature its 
first group of statutes dealing with 
official and other misconduct af- 
fecting the State of Louisiana. 
Some may well remember how im- 
portant such matters were toward 
the end of the 1930s. Imperfections 
in the work of the Institute there 
have been, nor is there any sound 
reason to believe that the last of 
them has been seen. One charge, 
however, that cannot be made is 
that the possibility of improvement 
has been surrendered to the icy 
grip of inaction through fear that 
perfection might not be attained. 
And, likely it is that those who 
would go back to our system of 
criminal law as it existed prior to 
1942, for example, or to the cloudy 
welter of statutory enactments as 
they existed prior to 1950, are few 
indeed. 

Problems Encountered 

Everyone seems ready to agree 
that law improvement and reform, 
as an abstract objective, is good; 
that clarification of the law and 
simplification of the judicial pro- 
cesses are desirable ends. But what 
may constitute improvement, or 
what may constitute clarification 
and simplification, may find rea- 
sonable minds poles apart. To be 
sure, any revision of the law may 








operate to deprive some members 
of the profession of the benefits 
flowing from many years of diffi- 
cult study supported by knowledge 
gained from experiences paid for 
in ways too painful to recount. It 
may be that by destroying subtle- 
ties, revision may operate as a 
levelling factor to deprive the well- 
informed of a well deserved advan- 
tage over the not-so-well informed 
in proceedings conducted on an ad- 
versary basis. But whether, think- 
ing in terms of those whose inter- 
ests are at stake, this is sound rea- 
soning is another matter. Then, 
too, there is some tendency to 
believe that what one has is best. 
Add to this the fear of embracing 
evils hidden in the obscurity of the 
future and the way of accomplish- 
ment may be difficult indeed. Fi- 
nally, even if we assume an ideal 
unity of purpose with opposition 
on personal grounds reduced to 
shrugs of resignation, serious dif- 
ferences of opinion concerning 
what is right, and good, and de- 
sirable, may yet exist. Hence it is 
that the way to law revision and 
reform is not a carpet of roses. 


Institute Council Composition 

The composition of the Council 
of the Institute has been an impor- 
tant safeguard against any defici- 
encies in this respect. A great va- 
riety of professional interests is 
represented by its members, with 
the result that there are voices to 
express many different philosophic- 
al perspectives. An added assur- 
ance of thorough consideration, 
when matters peculiarly affecting 
particular interests are under con- 
sideration, comes from the solicita- 
tion of the opinions of experts not 
counted among the membership of 
the Council. This procedure serves 


to secure the benefit of the best in- 
formed thought on the subject un- 
der study and acts as well as a 
guide to what is desirable from the 
standpoint of those whose interests 
bring them into constant contact 
with the problems. It provides, 
too, a fair hearing for those en- 
titled to be heard. Additional di- 
mensions of view and additional as- 
surance of objectivity to the Coun- 
eil’s deliberations are provided 
through the presence of judges and 
law teachers in its membership. 


Adequate Research is Basic 

But a breadth of interests, learn- 
ing, training and experience is not 
enough. The heart of intelligent 
law improvement and reform is re- 
search. It guards against immature 
decision based on incomplete con- 
sideration resulting from insuffi- 
cient knowledge of the total factual 
atmosphere affecting a given prob- 
lem. It provides a constant chal- 
lenge to provincialism. It uncovers 
benefits that may be gained from 
the experience of others and from 
the mistakes of the past. Success- 
ful law reform demands adequate 
time, facilities and man-power for 
research. Without these things 
nothing substantial may be accom- 
plished or great harm may be done. 
In this respect the Institute has not 
taken its responsibilities lightly. 
For the most part, in the selection 
of its reporters it has chosen law 
teachers. Please do not believe I 
am suggesting that law teachers 
are possessed with peculiar ability. 
The facts are clearly to the con- 
trary. Nevertheless the use of mem- 
bers of the teaching profession as 
reporters accomplishes much. It 
provides persons who have had the 
opportunity denied to most mem- 
bers of the legal profession to de- 
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vote themselves to a study of a few 
particular subjects and thus to be- 
come specialists therein and who 
have the time to give to projects 
that fall within the area of their 
professional responsibility, a re- 
sponsibility that includes dedica- 
tion to legal research and the fur- 
therance of the science of law. The 
sar Association committee that con- 
sidered the proposed revision of 
the Code in 1910 may have found 
fault with the failure of the revi- 
sion committee to consider code re- 
vision elsewhere. Hardly could such 
a charge be made seriously of the 
Institute. Conceivably it might be 
contended that in particular in- 
stances too much attention is given 
to other sourees of law. But how 
much more damning it would be 
to have it truly said that the re- 
porters and the Council consistently 
fail to consider other important 
sources of information. In any 
event, when the product of thor- 
ough research is brought under the 
close and careful scrutiny of a 
group of men such as one may hope 
always to find on the Council of 
the Institute, who have lived with 
the law in action, who possess 
broadness of knowledge and experi- 
ence, who harbor no illusions, there 
is justification for feeling reason- 
ably assured that the ultimate care 
has been taken. 


Louisiana May Be Proud 


The State of Louisiana may take 
pride in its position of leadership 
in the field of law improvement and 
reform. The creation of the Legis- 
lative Council to render direct serv- 
ice to the members of the legisla- 
ture through the gathering of facts 
necessary to legislating in an intelli- 
gent fashion and by affording ex- 
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pert assistance in bill drafting in 
further support of the work of the 
Institute has assured a well-round- 
ed program. Hence it is that a con- 
tinuation of its leadership seems 
assured. 

The history of Louisiana proves 
that it has never been lacking in 
the ability to recognize lack of per- 
fection in its legal framework or 
the ability to visualize something 
better. It proves also a willingness 
to surrender old ways when better 
ways, or even ways that give prom- 
ise of being better, can be found. 
This is the stuff of which law im- 
provement, revision and reform are 
made. And as we look back over 
the span of 150 years we may justly 
feel that we still hold high the torch 
whose light was first seen in 1808. 





Your Opinion, Please 

Reader’s views on the articles, 
features and other material ap- 
pearing in the Bar Journal are 
earnestly sought by the edi- 
torial board, and such com- 
ments as are made available will 
be published in future issues. 
We will especially welcome con- 
tributions of subject material 
which, in your judgment, are 
suitable for publication in the 
Journal. All such papers and ar- 
ticles will be given careful con- 
sideration by the editorial board. 

It would be appreciated if all 
such communications are kept 
as concise as possible. 

A new classified advertising 
section has been developed for 
your use. 

Please address all letters deal- 
ing with the Journal to the 
Louisiana Bar Journal Editor, 
301 Lovola Ave., New Orleans. 

—The Editor. 

















Current Prospects For Revision of the 
Louisiana Civil Code 


by Clarence J. Morrow 
We have assembled to honor one of the world’s great legal documents. 
No one could pay more devoted homage to our Civil Code than I, or 
join more warmly in the process of veneration of its virtues. I hasten 
to try to make this clear, because I have been asked to speak about 
revision of the very Code we are honoring, and it may be thought by 
some a bit inappropriate for me to come on this occasion both to praise 


and to bury it. I assure you that 
the only purpose of this exponent of 
revision is to accomplish a revitali- 
zation of the Code, and, if the fail- 
ure of such an operation is in 
prospect, frankly to recommend 
that it should not be attempted. The 
fact is that I believe this great 
Code, with proper care from those 
who purport to venerate it, could 
endure another 150 years. 


Need For Revision 

And yet, we all know that the 
true measure of devotion is the ex- 
tent to which it continues and 
grows, not blindly, but in full ree- 
ognition of imperfections. When I 
was in law school, more than a 
quarter of a century ago, I was 
taught that the Code should be re- 
vised. In 1910, almost half a cen- 
tury ago, a formal effort was made 
to revise it by the Bar itself, and 
a revised draft actually was pro- 
duced and published.t We know 
that revisions were accomplished in 
1870 and in 1825. The latter revi- 
sion came only seventeen years 
after the Code first was enacted. 
Edward Livingston himself, who 
more than any single person is to 











Mr. Morrow is a member of the 
faculty of the Tulane University 
School of Law. He was one of the 
draftsmen of the Louisiana Crimi- 
nal Code of 1942. 


be credited with the present ver- 
sion of our Code, wrote “the best 
Code that can be provided is but a 
framework on which a better is to 
be constructed. It must provide for 
its own progress towards perfec- 
tion.”* We have paid a high price 
for our refusal to accept Livings- 
ton’s plans for constant recodifica- 
tion which he formulated early in 
the last century.* Law school facul- 
ties have continued to teach the 
necessity for Code revision for at 
least the last 30 years.* Even before 
the creation of the Louisiana Law 
Institute, Louisiana was able to add 
the Code of Criminal Procedure to 
its family of Codes in 1928. Since 
the establishment of the Institute, 
an entirely original Criminal Code 
was adopted in 1942, a revision of 
the Code of Practice is nearly ready 
for presentation to the Legislature, 
and a revision of the thirty year old 
Code of Criminal Procedure has 
been undertaken. Revision of the 
Civil Code remains in the “talk- 
ing” stage. I contributed to the 
“talking” in an address before the 
Louisiana Law Institute in May, 
1949, almost ten years ago, and the 
address was published in both the 
Louisiana and Tulane Law Re- 
views.” In that paper I suggested in 
quite specific terms the approach 
which I thought should be made to 
the revision of the Civil Code. It 
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seems pointless to repeat here what 
was said on that oceasion, and I 
have not changed my mind, al- 
though practicality compels the re- 
alization that perhaps no one here 
is familiar with the content of that 
paper. Today I have thought it best 
to speak frankly and realistically 
about some of the more obvious ob- 
stacles to a successful revision of 
the Code. After all, many persons 
believe a revision is necessary, the 
machinery exists and there is am- 
ple precedent for such a step. If 
I may be permitted to forego for a 
moment the dignified role in which 
I supposedly am cast today, I can 
put the question to those assembled 
here as bluntly as it has been put 
to me: “What the hell are we wait- 
ing for?” There are many reasons. 


Obstacles Present 


It is true, of course, that the Law 
Institute’s plans have been ecare- 
fully drawn. Lesser projects have 
been undertaken first in order to 
obtain experience, to perfect the 
machinery and to gain common ac- 
eeptance of the notion that the In- 
stitute’s projects should be accepted 
with a minimum of objection. More- 
over, both money and qualified 
personnel have been in short sup- 
ply, and the Institute has a remark- 
able record of achievement under 
the circumstances. These are the 
obvious reasons for delaying the 
Civil Code project and they are the 
ones which are publicly assigned. 
I fear there are more important rea- 
sons which have never been stated 
publicly. 

In the first place, I am not sure 
that a majority of the Bench and 
Bar of the State want a revision of 
the Code. I do not refer to whether 
the electorate wants it, because 
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clearly laymen do not know enough 
about it to have an opinion, and the 
issue will be resolved by profes- 
sional law men. Certainly Civil 
Code revision is not the sort of 
matter about which popular opinion 
can be aroused, or political pressure 
exerted, in order to overcome 
Bench and Bar antagonism. It has 
been my experience that law stu- 
dents, who bring a refreshing 
objectivity to the problem, are 
staunch exponents of revision and 
remain so for at least the early 
years of their practice. However, it 
is the history of the legal profession 
that, as most lawyers grow older, 
they become more. materialistic, 
more anti-intellectual, more self- 
satisfied and_ self-centered, and 
more interested in preserving what 
they believe to be their vested in- 
terest in their knowledge of the 
existing legal status quo. All of 
these characteristics of lawyers are 
heightened in the judiciary, which 
has the additional fear that new 
major legislation will increase liti- 
gation and, in turn, the already 
heavy work load of the courts. It 
may be asked how this potential 
antagonism, or at least indifference, 
on the part of Bench and Bar was 
overcome in regard to the Criminal 
Code of 1942 and the Revised Stat- 
utes of 1950, and how it is being 
overcome with reference to the 
pending Code of Practice revision. 
The Revised Statutes were a mere 
restatement and excited no partic- 
ular attention. The Criminal Code 
affected that relatively small por- 
tion of the Bar interested in erimi- 
nal law, and was so obviously help- 
ful to prosecuting attorneys that 
the opposition was reduced to a 
handful of defense attorneys. 
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Political Conditions Influence 

Moreover, political conditions in 
the 1942 Legislature were unusually 
favorable to the passage of so-called 
“reform” legislation. Even so, there 
was more than a little surprise 
when the Criminal Code actually 
was enacted, and, after all, many of 
its more controversial aspects had 
been sadly compromised before it 
reached the Legislature. I might 
say in passing that subsequent ex- 
perience should have allayed any 
judicial fears about an increased 
volume of criminal appeals, since 
the Supreme Court has had rela- 
tively few substantive criminal law 
problems before it since the Crim- 
inal Code was adopted. I do not 
anticipate any great difficulty 
when the revised Code of Practice 
is introduced. The changes it pro- 
duces are not drastic, and, besides, 
most of the Bar have experienced a 
major procedural reform through 
the Federal Rules and have learned 
to appreciate them, despite much 
early scepticism and distrust. These 
circumstances will smooth the road 
of the Code of Practice revision. A 
revision of substantive law, as in 
the Civil Code, will be an entirely 
different matter. The prospect of 
creating a stillborn product, to be 
placed on the shelf with Livings- 
ton’s dead Criminal Code, is a dis- 
mal one for those who would spend 
years of effort on it. It is my con- 
viction that the Law Institute 
should not proceed until it is as- 
sured of support for the project by 
a large majority of the Bench and 
Bar, which I do not believe it has 
at the present time. 


Basic Procedure Necessary 
Another reason for the delay of 
the Civil Code revision project is 
the fact that there simply is no 


agreement, even among those who 
wish to proceed, about the type of 
document for which we should 
strive. Any completed product 
must be acceptable to the Legisla- 
ture and probably to the Bar in 
general, but those groups cannot 
perform the actual labor or even 
make the initial policy decision. 
This latter responsibility seems to 
rest with the Council of the Louisi- 
ana Law Institute, which is charged 
with the preparation of a draft. 
The Council must decide first what 
kind of Code, basically, is to be 
produced. If it merely appoints a 
group of draftsmen or “reporters” 
and asks them to begin the work 
without any indication of the gen- 
eral approach expected of them, 
there is too great a danger that the 
draftsmen themselves will be work- 
ing at cross-purposes, or that, even 
if the draftsmen could agree among 
themselves, as a group they might 
use an approach entirely inconsist- 
ent with the wishes of the Council. 
It seems to me that the most sen- 
sible procedure would involve a 
basie decision by the Council, fol- 
lowed by appointment of a group 
of draftsmen who were willing to 
prepare a Code of the type envi- 
sioned by the Council. This might 
eliminate a number of potential 
draftsmen from consideration, but 
would insure a group already in 
general agreement among them- 
selves and with the Council. The 
work could then proceed with a 
minimum of friction and delay. As 
I see it, the Council must choose 
among three possibilities in making 
its initial policy decision. 
A Suggested Approach 

One approach would be to retain 
the framework of the present Code, 
clarify inconsistent or obscure pas- 
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sages, remove obsolete material and 
incorporate a restatement of much 
of the existing jurisprudence. This 
was the approach of those who at- 
tempted a revision of the Code in 
1910. Many do not realize that a 
complete draft was produced at 
that time under Bar Association 
auspices and published and circu- 
lated.® Without disrespect to those 
draftsmen who labored so faith- 
fully on that project fifty years 
ago (and they included some of the 
most eminent practitioners in the 
State) one can be thankful that the 
project was rejected, in view of 
their limited conception of their 
task. Beyond certain moderniza- 
tions based upon legislation be- 
tween 1870 and 1910, the chief pur- 
pose of the proposed revision seems 
to have been inclusion in the Code 
itself of various prior judicial hold- 
ings involving applications of Code 
articles. For example, Article 2594 
of the Code, concerning lesion 
reads: 

‘*Rescission for lesion beyond moi- 
ety is not granted against sales of 
movables and produce, nor when 
rights to a succession have been sold 
to a stranger, nor in matter of trans- 
fer of credits, nor against sales of 
immovable property made by virtue 
of any decree or process of a court 
of justice.’** 

It was proposed to alter the article 
so that it would read: 

“Rescission for lesion beyond 
moiety is not granted against sales 
of movables and produce, nor in the 
matter of transfer of credits, nor in 
sales of immovable property made 
by virtue of any decree or process 
of a court of justice, nor in the sale 
of the naked ownership of property 
upon which there is a usufruct for 
an indefinite time, nor in the sale 
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of property in litigation, nor in any 
sales made to cure defects in titles, 
nor in any sales dependent upon 
tax titles which have not been con- 
firmed, and where the prescriptive 
period for taking same has not 
elapsed, nor in any sales without 
warranty.’”® 

The source of each additional 
clause was a particular Supreme 
Court decision;? the goal was to 
produce a restatement of the juris- 
prudence, rather than a Code in the 
civil law sense. Continuing to use 
the lesion example, apparently no 
thought was given to the possible 
expansion of the lesion concept? on 
the basis of the experience of Euro- 
pean civil codes more modern than 
the French and Louisiana Codes, 
rather than a mere repetition of 
Supreme Court decisions from the 
preceding century. If the Code 
were being revised today, would 
the approach be any different from 
that of 1910? I believe there is a 
distinct possibility, even a proba- 
bility, that most of our law men 
today would regard the 1910 ap- 
proach as the only one to be con- 
sidered. 


Possible Institute Choice 

A second possible approach which 
the Council of the Institute might 
choose when it makes its initial pol- 
icy decision would be the selection 
of a model from some other juris- 
diction, which might be accommo- 
dated for use in Louisiana. The re- 
vision of the French Civil Code has 
been proceeding for several years." 
If we wait long enough, when that 
revision has been completed, we 
may have a ready-made Code. This 
would be a cheap and easy way, 
and, after all, we and many juris- 
dictions throughout the world ac- 
cepted the original French Code 








with little change, so that there is 
ample precedent for such action. 
However, Louisiana not only is no 
longer a French colony but has 
become so insulated from France 
in a century and a half that a 
modern French Code would seem 
almost as strange to us today as a 
code from any other country. More- 
over, one currently encounters such 
a widespread disillusionment with 
modern France, which stems from 
that country’s political and eco- 
nomie difficulties, that total accept- 
ance of any product of French 
thought seems unlikely. I hasten to 
add that I, like many others, do not 
regard the power of French intel- 
lectual capacity and _ scholarship 
diminished in any respect, but this 
is not the same as saying that our 
basie private law could, or should, 
be exactly the same. Furthermore, 
it would be a bit galling to admit 
that after one hundred fifty years 
we still had to resort to slavish imi- 
tation. I assume that we would not 
enact in its entirety the code of any 
other country, although there are 
several civil law countries which 
now have civil codes superior to 
the original French Code. Legal 
history abounds with examples of 
more or less successful transplant- 
ings of whole civil codes, even in 
jurisdictions with quite dissimilar 
backgrounds, but usually this has 
occurred in very new _ political 
states or in very old ones seeking 
rapid modernization. Shall we turn 
to the Anglo-American common 
law? I assume that after one hun- 
dred fifty vears of living with the 
civil law, we are not prepared to 
abandon it, at least not formally 
and consciously. Besides, where 
would we find an Anglo-American 
model? There are no “codes,” in 


our sense, and the statutory law 
of Anglo-American jurisdictions is 
largely obsolete, fragmentary and 
chaotic. There are the Restate- 
ments of the American Law Insti- 
tute, but they were not intended to 
be codes and surely do not qualify 
as such. To our everlasting dis- 
credit we accepted the Restatement 
of the Law of Trusts, but I hope 
this mistake will never be repeated. 
The American Law Institute is now 
undertaking legislative drafting 
and has produced a model Commer- 
cial Code. It covers only a small 
area of our present Civil Code, and 
in form and method is completely 
objectionable, in my opinion. The 
Anglo-American jurisdictions have 
far to travel, legislatively, before 
they come abreast of even our pres- 
ent Civil Code. 


Another Possibility 


The third general possibility be- 
fore the Council of the Louisiana 
Law Institute is the formulation of 
a brand new, original Code for 
Louisiana. At this point I could re- 
peat the address concerning code 
revision I made before the Louisi- 
ana Law Institute ten years ago.” 
Be unalarmed—I will not do so! It 
will be sufficient to say that such a 
code probably would contain most 
of the substantive content of the 
present Code, but the arrangement 
of the material would be quite dif- 
ferent. This Code would call upon 
our own experience of 150 years 
with the present Code, as revealed 
in the jurisprudence and law re- 
view comment, and also upon the 
experience of every civil code in 
the world, and to a lesser extent, 
upon common law experience. It 
would not be a restatement of exist- 
ing jurisprudence except where, 


251 








upon critical analysis, judicial de- 
cisions indicated a need for addi- 
tional texts. On the other hand, a 
return to the existing Code by the 
suppression of much existing juris- 
prudence—a removal of the ju- 
dicial gloss which has destroyed the 
effectiveness of much of our present 
Code—would be essential. Anyone 
familiar with the Louisiana Crim- 
inal Code of 1942 will have a fair 
idea of what I mean, although the 
system which that Code replaced 
was so inadequate that a sharper 
break with the past was necessary 
than I visualize in the instance of 
the Civil Code. The Criminal Code 
repealed all prior criminal statutes, 
suppressed all prior criminal juris- 
prudence, introduced to Louisiana 
a Code organized into General and 
Special Parts, and, while it pre- 
served much substance of prior law, 
did not hesitate to make the most 
sweeping and drastic changes 
where they were needed. Many 
compromises occurred in controver- 
sial areas and the Criminal Code is 
far from perfect, but the general 
approach is the only one in Louisi- 
ana experience which I can recom- 
mend when Civil Code devision is 
discussed.** 


Other Obstacles 

I have now considered two rea- 
sons, in addition to those usually 
stated, why Civil Code revision in 
Louisiana has been delayed. The 
first was the general apathy, if not 
hostility, of Bench and Bar. The 
second was indecision on the part 
of those who must shape the initial 
policy and choose among possible 
approaches to the project. There is 
a third reason. I think we shrink 
from the difficulty of the task and 
the bitter controversy which must 
inevitably accompany it. Even if 
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everyone in the State were burning 
with desire to have the Code re- 
vised and even if the basic ap- 
proach I recommend could be 
agreed upon, I am not sure that 
the revision could be accomplished. 
Given the peculiar local circum- 
stances, it may well be beyond the 
limits of human endeavor. I can- 
not be exhaustive here, but I can 
mention the more obvious obstacles. 

At the outset, merely undertak- 
ing a project of ten or more years 
duration requires a degree of vi- 
sion, patience and dedication for 
which the modern American is not 
noted. Moreover, who is to do the 
work? In the past the Institute has 
called upon relatively few members 
of the faculties of the State’s law 
schools to be draftsmen and one 
research assistant per draftsman 
has been provided. I do not think 
this procedure will be satisfactory 
for the Civil Code project. The re- 
quisite number of full-time mem- 
bers of law school faculties cannot 
undertake such assignments with- 
out slighting their duties to their 
schools. Insofar as faculty members 
are concerned, leaves of absence 
would have to be arranged, at least 
for some. What school can afford 
to surrender the services of its fac- 
ulty for this purpose, or, for that 
matter, what faculty member would 
be willing to take a leave of ab- 
sence for this purpose? Moreover, 
qualified research assistants in 
larger numbers must be provided, 
and at much higher wages, in order 
to entice even the youngest law 
graduates away from the practice. 
There are many well qualified mem- 
bers of the Bench and Bar who 
could participate. Can you imagine 
an Institute budget sufficiently 
large to pay any qualified lawyers 








or judges to forgo their normal pur- 
suits? A State which cannot, or will 
not, finance an adequate public 
school system is not likely to find 
funds for a project so lacking in 
popular appeal as revision of the 
Civil Code. In short, I foresee a 
real complication in the lack of 
personnel and financial support. If 
the project is begun under existing 
conditions, it will limp along from 
financial crisis to financial crisis 
under the handicap of harassed, 
overworked, frustrated, ever-chang- 
ing personnel, thus depriving the 
project of essential continuity. 


Policy Decisions Conflict 


I hesitate to try to catalogue even 
a few of the controversial policy de- 
cisions over any one of which the 
whole revision project could come 
to grief. For example, however, 
what approach should be made to 
the mineral law of the State, which 
has developed almost entirely out- 
side of the Civil Code? A separate 
Mineral Code was rejected some 
twenty years ago,'* and yet it 
would seem impossible to fit the 
existing case law in the field into 
the Civil Code. What shall be done 
with other fields which have grown 
up collateral to, and frequently in- 
consistent with, the Code, such as 
Insurance and Trusts. Imagine the 
joint and several lobbying power of 
the oil industry, insurance com- 
panies and banks, if policy deci- 
sions in these areas are made which 
they do not favor. No one really 
knows how the various privileges 
of creditors rank at the present 
time. A new Code would clarify the 
matter, but obviously every group 
of creditors could not be pleased. 
Suppose the proposed Code was too 
favorable to lessors or to lessees, or 


too favorable to husbands or to 
wives, or to any other set of natural 
antagonists? What would be the 
reaction of Bench and Bar to a 
Code which restored to vigor many 
basic civil law concepts of our pres- 
ent Code, such as specific perform- 
ance as a normal remedy for breach 
of contract, or cause rather than 
common law consideration, or com- 
parative negligence instead of con- 
tributory negligence, and thus re- 
pudiated a century of inadequate 
jurisprudence concerning these 
problems? And suppose that the 
new Code disturbed some of the sa- 
ered, so-called “rules of property” 
before which even the Supreme 
Court quails? And yet, unless we 
undertake a slavish restatement of 
existing law (and on many im- 
portant problems who can say even 
what the “existing” law is?), every 


‘single bit of the substantive private 


law of the State would have to be 
reexamined, from the policy point 
of view, to determine whether it 
should be included in the new Code. 
Unlike the Criminal Code or any 
procedural code, the Civil Code af- 
fects the daily lives, and perhaps 
the more important and sensitive 
pocketbooks, not only of lawyers, 
but also of every individual in the 
State. Any proposed new Code 
could not be debated article by ar- 
ticle in the Legislature, or even in 
legislative committee. 


Unanswered Questions 


No new Code will ever be passed 
unless the work of the Institute is 
accepted largely on faith, including 
major policy decisions. But will it 
be? Will the Legislature accept the 
judgment of the Council of the In- 
stitute? Will the Council accept the 
judgment of the draftsmen, particu- 
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larly if the latter are supposedly 
‘‘impractical’’ members of law fac- 
ulties. The draftsmen cannot be ex- 
pected to be mere mechanics who 
assemble neatly the product of oth- 
ers’ policy decisions. Of course, the 
fullest possible expert advice, dis- 
cussion, publicity, opportunity to 
be heard and debate must accom- 
pany both the drafting process and 
the deliberations of the Council for 
a prolonged period of time. But in 
the last analysis we must rely upon 
the good faith, the objectivity, the 
sound judgment and the skill of a 
relatively small group of persons. 
The grave doubt that this will oceur 
causes even the most enthusiastic 
exponents of Civil Code revision to 
hesitate. 


Conclusion 

It has been my purpose to explain 
briefly some of the current think- 
ing about Civil Code revision in 
Louisiana and quite frankly to lay 
bare not only some of the high 
hopes but also the haunting doubts 
and fears which are affecting the 
progress of this gravely important 
project. I personally have never 
abandoned hope that in time, 
through all the various aspects of 
the legal-educational process, the 
law people of this state may be in- 
duced to let our present Code speak 
for itself and realize its enormous 
potential. I shall close, therefore, 
on the note with which I began: 
until we are very sure that the 
doubts and fears about which I have 
spoken can be overcome, so that 
we have complete confidence we 
are moving forward and not back- 
ward, our efforts to achieve the 
truly mature legal system must rest 
upon intelligent loyalty to the very 
Code we seek to honor today. 
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Address of Welcome and Remarks 
by Paul M. Hebert 


Your Excellency, distinguished guests, ladies and gentlemen: It is 
a pleasure to greet you on this brilliant occasion. In the name of the 
sponsoring legal organizations here represented and in the name of the 
committees responsible for the combined celebrations, I bid you good 


cheer and ask that you be at ease. 


Your toastmaster will not for 
long interrupt the pleasant associa- 
tion and scintillating repartee you 
are obviously enjoying at your re- 
spective tables. The solemnity of 
the Sesquicentennial of the Civil 
Code of 1808 and of the dedication 
of a new Supreme Court Building 
are events of the spirit which 
should not, on this occasion, be de- 
tracted from by attempted witic- 
isms for which so many presiding 
officers or toastmasters at not dis- 
similar occasions should in all char- 
ity be forgotten or possibly for- 
given. As presiding officer, I prom- 
ise to be as solemn as a judge. If 
this be wrong, so are the judges— 
upon occasion. 


We gather this evening, as indeed 
we have for two glorious days of 
dedication and rededication, under 
the benign auspices of the Louisi- 
ana State Bar Association, the Lou- 
isiana State Law Institute, the Ju- 
dicial Council of Louisiana and the 
Louisiana District Judges Associa- 
tion. Collectively, we are indebted 
to all whose efforts have made 
these two days possible and espe- 
cially to the members of the Com- 
mission on the Sesquicentennial of 
the Civil Code. 











Mr. Hebert is a former Dean of 
the L. 8S. U. Law School, and was 
acting president of that University. 
He is now in private practice in 
Baton Rouge. 


Introduction of Guests 

As men of the law, gathering here 
with a veritable galaxy of charming 
ladies, most of whom have long 
suspected that we are men of the 
law, I am mindful with reference to 
one of my first duties as toastmas- 
ter of a certain Constitutional man- 
date. The Constitution provides 
that cruel and inhuman punishment 
shall not be inflicted or imposed. 
Heeding this salutary admonition, 
your toastmaster will interpret this 
as meaning that he should refrain 
from engaging in the barbarous 
practice of attempting to separate- 
ly introduce all of the persons of 
distinction here assembled this eve- 
ning. 

We may, however, appropriately 
note in passing what you have, no 
doubt, already perceived. At the 
head tables you see Chief Justice 
Fournet and the Associate Justices 
of the Supreme Court, Justices Me 
Caleb, Hamiter, Ponder, Hawthorne 
and Tate; the presiding Judges of 
the Courts of Appeal, Judges Har- 
dy, and Janier; the Secretary of 
the Judicial Council, Judge Fruge; 
the President of the New Orleans 
Bar Association, Mr. Henican; the 
Honorable the Attorney General of 
Louisiana, Mr. Gremillon; Mayor 
Morrison of this great and expand- 
ing City of New Orleans; the Presi- 
dent of the Louisiana State Bar As- 
sociation, Mr. Harry McCall; the 
Consul General of France, Monsieur 


255 








Grellet; the President of the Lou- 
isiana State Law Institute, Mr. 
Tucker; our meticulous and exact- 
ing Chief of Protocol for ceremonial 
occasions such as this, Mr. Charles 
Rivet; representing the executive 
branch of the state government is 
the Honorable, the Lieutenant Gov- 
ernor, Mr. Lether Frazar. We have 
the President of the District Judges 
Association, Judge Gardiner. 


We welcome all of these distin- 
cuished gentlemen and their charm- 
ing ladies who grace the lower tier 
of the two tables and thereby give 
visible evidence of a salutary prin- 
ciple of the civil law—the husband 
is the head and master of the com- 
munity. 

We are also honored by the pres- 
ence of Dr. Rodolfo Batiza, Judge 
Hood and Dr. Louis Baudoin of the 
University of Montreal, the three 
gentlemen who contributed papers 
at this morning’s session on the 
sources and historical development 
of the Civil Code of Louisiana. We 
have also Mr. Paul Wooton, Louisi- 
ana’s dean and veteran newspaper 
correspondent from Washington; 
Mr. Davidson, who spoke eloquent- 
ly for the Bar at the dedicatory ex- 
ercises; Mr. Victor Holper, Editor 
in Chief and Mr. Wayne Davies, 
Vice President and Editorial Coun- 
sel of West Publishing Company, 
both of whom have contributed 
much to necessary publication of 
legal materials for Louisiana. 


We acknowledge the presence of 
Associate Justice and Mrs. Holly. 
From the embassy in Washington, 
we are honored by the presence of 
Mr. Pierre Landy. 


His Excellency, the French Am- 
bassador, will be appropriately pre- 
sented later in the program, but I 
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should like to ask that we acknowl- 
edge especially at this time the pres- 
ence of his charming wife, Madame 
Alphand. 


The Guest From France 


And now, ladies and gentlemen, 
we turn to the major feature of the 
evening’s program. Again shall we 
assay something of the common in- 
terest which binds us to the French 
Republic. During the past two days 
many fitting tributes have been 
paid to the vitality of the French 
culture and influence upon Louisi- 
ana law for it was the French sys- 
tem of private law which provided 
the form, the order, the clarity and 
the lucidity of principle and expo- 
sition and made it possible for Lou- 
isiana to survive as a civil law 
island surrounded by the common 
law on every side. Viewing the 
magnitude of Louisiana’s debt to 
France, there is little wonder that 
our guest of honor was especially 
invited to address this assembly, 
not only for his personal eminence, 
but also to give public recognition 
of our affectionate ties with France. 
It is eminently fitting that such a 
distinguished guest should be pre- 
sented to this audience by one who 
is himself, a leading Louisiana am- 
bassador of the Civil law. No one 
has had greater influence upon or 
devotion to the task of understand- 
ing and preserving Louisiana’s 
unique legal heritage — none has 
been more forceful in espousing the 
cause of legal research and law re- 
form. It is my honor, now, to ask 
Mr. John Tucker, Jr., President of 
the Louisiana State Law Institute 
and a member of the Shreveport 
Bar to now present our guest of 
honor to you. Mr. Tucker: 





Introductory Remarks 
by Col. John H. Tucker, Jr. 


Tonight we conclude this official celebration to commemorate the 
ereatest single event in the remarkable and unique legal history of Lou- 
isiana—the adoption of its first civil code. 

When Louisiana became a part of the United States Spanish law 
prevailed, but it was not held in great esteem because of its diffusion and 
uncertainty, and the preponderance of French culture. 


An unsuccessful attempt was 
made to establish the common law 
prevailing in the other states. In 
this situation Louisiana decided to 
codify its laws, and chose for a 
basis the Civil Code of France, la- 
ter called the Code Napoleon, which 
had been adopted only three months 
after the cession of 1803. Four 
years later the Louisiana civil code 
was adopted. 

I wish I could hope that Louisi- 
ana would be delayed not more 
than that in following the dynamic 
action which France took so decis- 
ively just two weeks ago, for our 
need for constitutional reform is 
no less great. 


Civil Codes World-Wide 

Louisiana was the first of all jur- 
isdictions in the western hemi- 
sphere and one of the first in the 
whole world to make such use of the 
French Code. It is to be noted that 
with the exception of Great Britain 
and its Commonwealths, most of the 
nations of the world now have civil 
codes which are based upon or trace 
their ancestry back to the code 
Napoleon, mostly as a matter of 
choice, and not as the result of 
conquest or colonization. 











Mr. Tucker is President of the 
Louisiana State Law Institute. He 
has contributed many articles to 
legal publications. He is in private 
practice in Shreveport. 


It is therefore fitting that 
France, to which Louisiana is so 
closely bound by tradition, consan- 
guinity, and affectionate respect, 
should join us in this celebration, 
through the assistance of its dis- 
tinguished Ambassador to the Unit- 
ed States and other eminent repre- 
sentatives. It will be of interest 
to him and his great country to see 
how Louisiana has disposed of this 
rich legacy which France gave to 
it 150 years ago. It should be grati- 
fying for him to see how the prin- 
ciples set forth in the Code Napol- 
eon still prevail here in the regula- 
tion of the lives and relationships 
of all Louisianians just as they do 
in so much of the rest of the world. 

Our present civil code reproduces 
approximately 1800 of the 2281 ar- 
ticles of the Code Napoleon, mostly 
with no change in substance. 


French Influence Today 

In its interpretation, where our 
own resources are inadequate, we 
look only to French doctrine for 
assistance. 

Where the identity of texts jus- 
tifies, the French text of the earlier 
codes prevails over the English text 
in case of discrepancy because the 
earlier codes were written in 
French, the English text being the 
translation. 

We have published a reprint of 
the Projet of the Code of 1825, in 
order to make source references to 
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French and other authorities read- 
ily available. We have prepared 
and distributed a compiled edition 
of our civil codes with correspond- 
ing articles of the Code Napoleon 
in both French and English. 

And we have just completed, and 
will publish about the end of the 
year, a translation of Planiol’s 
Traite Elementaire de Droit Civil, 
which will undoubtedly tend to 
keep the development of our Civil 
law in consonance with French doc- 
trine. This translation will greatly 
extend the knowledge and appre- 
ciation of French civil law in all 
English speaking countries. 

We submit that Louisiana has 
wrought well with its inheritance. 


Ambassador Well Qualified 

We know that the distinguished 
representative of France, who is 
here with us tonight, has had the 
legal training necessary for an eval- 
uation and appreciation of the ef- 
forts we have made to maintain 


the integrity of our inheritance. 

We are not unmindful of th: 
manner in which he has upheld the 
family tradition of faithful and 
efficient performance of highly im- 
portant duties in the foreign ser- 
vice of his great country. 

We know that in time of severest 
trial his loyalty and devotion to 
his country caused him to labor 
greatly with the Free French forces 
which restored France to its right- 
ful place in world affairs. We are 
proud that he celebrates with us 
tonight this event which is illustra- 
tive of the strong bonds of kinship 
and mutual esteem which bind 
France and Louisiana, the one with 
the other. 

Ladies and gentlemen, I therefore 
have the honor to present to you 
His Excellency, Herve Alphand, 
Ambassador of France to the Unit- 
ed States, who will speak on the 
subject of “France in the Modern 
World.” 
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France In The Modern World 


by His Excellency, Herve Alphand 
Ambassador of France to the United States 


If Louisiana was discovered by the French who gave it its name, if 
Louisiana was settled by the French and is still profoundly influenced by 
its French origins, there is one Frenchman who, although he never set foot 
in the Mississippi Valley, probably did more than any other to determine 


Louisiana’s future, and who left a 
greater imprint on this bountiful 
land: I am referring to Napoleon. 


The Role of Napoleon 


More than a military genius, Na- 
poleon was a great statesman and 
a great builder and it is in this 
dual capacity that he will forever 
be remembered in your state of 
Louisiana. 

As a statesman he certainly evi- 
denced extraordinary foresight, 
when he decided to relinquish 
France’s hold on the immense terri- 
tory known as Louisiana and which 
extended then all the way to 
Oregon. 

No doubt, the cession of Louisi- 
ana to the young republic of the 
United States was in keeping with 
the assistance France brought it to 
win its independence from a Euro- 
pean ruler. Yet Napoleon who was 
a conqueror of lands should have 
been the last person to give away 
territories extending over one third 
of a continent. 

Napoleon knew however that the 
French negotiators of the historic 
treaties of Amity and Alliance 
signed in 1778 between our two 
countries had not been seeking or 
expecting any rewards, but were 
fully conscious that they were lay- 
ing a solid and lasting foundation 
for the relations between the two 
Republics. He also knew that, with- 
out the possibility of expanding 
beyond the Mississippi, the United 





States would never become the 
great power that geography and 
the genius of its people so clearly 
assigned it to be. 

When, on Easter Monday 1803, 
Napoleon decided to sell to the 
United States the whole territory 
of Louisiana, although regretful to 
abandon a land the immense value 
of which he fully realized, he was 
looking to the future, convinced as 
he was, in the words of Barbe-Mar- 
bois, the French negotiator, “that it 
was in the interest of the whole 
world to favor the growth in power 
and size of the United States.” 

This sentiment, repeatedly ex- 
pressed by Napoleon, was reflected 
in the remarks of Livingston, the 
American Plenipotentiary, on sign- 
ing the treaty: 

“We have lived long and this is 
the most beautiful day of our lives. 
From this day on, the United States 
will rank among the first class 
powers. Thus, if new wars cannot 
be avoided, France will find some- 
time in the new world a powerful 
friend, growing from year to year, 
who will inevitably become power- 
ful and respected upon all the seas 
of the World.” 

No prophecy could have been 
more true. The “infant” of 1778 
has become a giant and a mighty 
friend. This mighty friend came 
in our days to the assistance of 
France in the First World War 
and insured the liberation of our 
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country in the end of the Second. 

By ceding Louisiana to the Unit- 
ed States, Napoleon, the statesman, 
thus contributed immeasurably to 
the friendship between France and 
the United States, a friendship 
unique in the history of interna- 
tional relations, since it has lasted 
for the last 180 years. 


The Code Napoleon 


Napoleon, the builder, gave 
France her administrative structure 
and her laws. If some think that 
this administrative structure is in 
need of repair, on the other hand, 
the Code Napoleon, after a century 
and a half, remains the solid foun- 
dation of our civil law. For, as the 
Institutes of Justinian, it is indeed 
an indestructible monument of le- 
gal clarity, of logic and of common 
sense. 

Only four years after its promul- 
gation in France, Louisiana adopted 


the Code Napoleon with minor 
changes as its Civil Code. It has 


endured in your land, even under 
economic and social conditions 
which have evolved more rapidly 
than in France. 

This permanency is a tribute to 
the great jurists who drafted the 
Code and to Napoleon who person- 
ally led them and inspired them. 
These men did not try to go into 
too many details. They expressed 
with extraordinary lucidity the 
permanent principles ruling human 
societies. This is why it has sur- 
vived, ageless in a changing age. 

A New French Constitution 


The new French Constitution 
which was adopted two weeks ago, 
like the Civil Code, is a legal docu- 
ment which, deliberately, does not 
go into too many details. And this, 
as in the case of the Civil Code is a 
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good omen that it will remain the 
foundation of France’s system of 
covernment for many years to come. 

On September 28 last, thirty- 
seven million men and women both 
in metropolitan France and in our 
overseas territories voiced their 
opinion on the draft of this consti- 
tution submitted to their aproval by 
the Government of the Republic. 
Many records have been set by this 
referendum: never have so many 
Frenchmen been asked to vote on 
a text which is to determine their 
political future; never has there 
been such a heavy vote, since ab- 
stentions accounted for only 15 per 
cent of the electorate. An overall 
survey reveals that the number of 
favorable votes represents more 
than 85 per cent of voters; a per- 
centage which is far ahead of the 
most optimistic estimates. 

Also, and for the first time in a 
great democratic country, the com- 
munist party sustained a crushing 
defeat, a defeat the communist lead- 
ers themselves have acknowledged 
since they have publicly admitted 
losing more than a million votes, 
approximately one fourth of all the 
communist votes cast in previous 
elections. In fact they lost at least 
one and a half million of their fol- 
lowers. 

Results Significant 

These results are extremely sig- 
nificant for all Frenchmen. First 
of all they reveal the basic good 
sense of our people. We have well 
understood the dangers inherent to 
constitutional procedures which had 
brought about the instability and 
impotence of our governments. 

Far from feeling apathetic about 
such a state of affairs, as some 
would have liked us to believe, we 
have, by a massive vote, expressed 
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our confidence in the man who, 
twice, in 1940 and in May of this 
year, has saved France: General 
de Gaulle. 

There is no doubt whatsoever 
that this event will have deep and 
lasting repercussions not only for 
our country but also for the entire 
free world, which has followed with 
such passion and sympathy France’s 
efforts to extricate herself from a 
situation which, just a few months 
ago, seemed to lead our country 
to the brink of civil war. 

From the end of the Second 
World War until this day, that is 
over a twelve year period, France 
has had twenty five governments. 
No matter how intelligent, loyal 
or efficient the men in these gov- 
ernments might have been, they 
were impotent because they were 
constantly at the mercy of a Par- 
liamentary Assembly of six hundred 
members who, at any moment, could 
threaten the existence of the cabi- 
net. 

The Constitution which has just 
been voted is destined above all to 
provide the political stability in- 
dispensable for the conduct of our 
affairs. Accompanied by a new 
electoral law, the constitution 
should put an end to the constant 
overthrow of cabinets, followed by 
long periods when no one was at 
the helm, while political leaders 
took turns in trying in vain to form 
a new government. 


Adoption of Separation of Powers 


We have gone back to the great 
principle of the separation of pow- 
ers laid down by Montesquieu and 
which your great Constitution has 
implemented with such success 
thanks to its system of checks and 
balances: thus we borrowed from 
your Constitution as you in Louisi- 


ana borrowed from our Civil Code. 

From now on, the basic principle 
of an Executive separate from the 
Legislative and the Judiciary, too 
often neglected by previous law- 
makers, will be written in the new 
Constitution. The Parliament will 
vote the laws and, in particular, 
the budget. The Government will 
truly be an Independent Executive 
body, and the President of the Re- 
public will act as an arbiter be- 
tween the Parliament and the Gov- 
ernment. Thus if a serious conflict 
arises between the Government and 
Parliament, the President of the 
Republic will be able to dissolve 
the National Assembly and to call 
for new elections, which, under the 
former system, was practically im- 
possible. The deputies will surely 
be much less tempted than before 
to overthrow the government, save 
on very serious matters, if they are 
aware that by so doing they may 
have to go before the voters again. 


On the other hand, as in the 
United States, a cabinet minister 
cannot at the same time have a seat 
in Parliament. As a result a mem- 
ber of the Assembly will not at- 
tempt to overthrow the head of 
government in the hope of taking 
his place. 

You may rest assured, however, 
that while it was necessary to 
strengthen an excessively weak 
executive, there was no desire on 
any one’s part to set up in France 
an authoritarian regime. France is 
and remains a democracy. The 
motto of the Republic is still: “Le- 
berte, Egalite, Fraternite”; its cre- 
do is the same as yours: “Govern- 
ment of the People, by the People, 
and for the People.” Under this 
Constitution, national sovereignty 
belongs to the people; no individual 
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can arbitrarily exercise it. The fun- 
damental liberties are respected; 
universal suffrage, with the secret 
ballot, is the basis of popular repre- 
sentation. As General de Gaulle 
said in Marseilles on October 6: 
“Today is born a Republic called 
the Fifth Republic, in truth, it is 
always ‘The Republic’.” 


France and Her Territories 

General de Gaulle has set for 
himself another mission equally dif- 
ficult, equally urgent: I am refer- 
ring to the reorganization of that 
great political, economic and cul- 
tural entity formed by France and 
her overseas territories. In this 
field, again, I believe that France 
has shown her readiness to adapt 
herself to the requirements of our 
time. She is aware that colonialism 
such as it was practiced during the 
last century, is a thing of the past, 
and that it is necessary to under- 
stand the aspirations of the peo- 
ples of Africa. At the same time, 
we must not be blind to the world 
danger constituted by the emerg- 
ence of new states which, having 
no traditions, no cadres, nor the 
material means to set up a democ- 
racy by themselves, become, unless 
they are properly assisted, an easy 
prey to the new colonialism and 
tyranny of the XXth Century, I 
mean International Communism. 
For a great number of these states 
are ripe for communism without 
being ripe for independence. 

A majority, going from 89 to 95 
per cent, of the peoples who de- 
pend on France, have answered 
Yes to her appeal. Just one, Guinea, 
has voted to secede from the Re- 
public. All the others will consti- 
tute, under one form or another, 
a “French Community,” where each 
territory, according to its historical 
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evolution, will be able to administer 
and manage its own affairs demo- 
eratically and freely, while follow- 
ing a common policy in such vital 
matters as foreign affairs, defense, 
currency, finances. 

The choice offered by the refer- 
endum to these people was abso- 
lutely free. Out of this vote will 
emerge that federal type of com- 
munity, which is the only formula 
which can meet present require- 
ments: avoid anarchy, utilize in 
the best possible way the immense 
material and human resources at 
hand, fight together against intern- 
al subversion as well as against 
threats from without. 

The massive answer given by the 
peoples of Black Africa shows to 
what extent they wish to remain 
with France, but the most touch- 
ing, the most striking demonstra- 
tion of this will to remain with 
France, came from Algeria. In that 
land, which has been French for 
more than one hundred and twenty 
years, but racked by internal strife 
for the past four years, three mil- 
lion five hundred thousand men 
and women, of all races, of all re- 
ligions, that is to say approximate- 
ly 80 per cent of the eligible voters, 
answered the call, and 96 per cent 
eried “yes” to France. Thus, 
despite the unbelievable play of 
subversive propaganda, despite 
false promises and despite terror- 
ism, the immense majority of the 
people pronounced themselves for 
the maintenance of indissoluble 
links between France and Algeria. 
To these men and women, on Oc- 
tober 3 last in Constantine, General 
de Gaulle explained just what the 
maintenance of these links meant: 
the deep transformation of the 
country, its sharing in all that mod- 
ern civilization offers for the wel- 








fare and dignity of man, a possibil- 
ity for the young Algerians to enter 
the Administration, the Army, the 
Education and the Public Services 
of Metropolitan France, and this, 
whatever may be their race or their 
religion. The maintenance of these 
links with France also represents 
equal social benefits for all and the 
opportunity to cultivate new lands 
to be granted to Moslem farmers. 
Thus the future of Algeria will be 
set on a double basis: its own per- 
sonality and its close solidarity 
with metropolitan France. 

A tremendous clamor arose from 
thousands of men and women to 
answer the call of the Head of the 
Government when he said to them: 
Before the human race, only two 
roads are opened: war or fratern- 
ity. In Algeria, as everywhere, 
France, for her part, has chosen 
“fraternity.” This was not just the 
voice of a Frenchman speaking to 
his compatriots, this was not just 
pronouncement of the arbiter seek- 
ing a solution of wisdom, this was 
the voice of a man bringing to man- 
kind a message of tolerance, of hope 
and of peace. I believe this message 
has been heard. 


France in the Future 

This rejuvenated France will be 
able to better accomplish her world 
mission. She is one of the countries 
with a universal vocation. Her his- 
tory bespeaks of this mission; her 
culture and her language are every- 
where, she has interests in Europe, 
in Africa, in the Middle East as 
well as in the Pacific. Thus, with 
the other great free nations she 
must work for a lasting and just 
peace. Her new institutions ought 
to enable her to reach with greater 
ease those objectives she has set 
for herself. 


It would appear however, that, 
the concepts presently governing 
the common defense of the West no 
longer correspond to the needs of 
the times. I would simply like to 
quote, in order to explain my opin- 
ion, an excerpt from the speech de- 
livered by M. Spaak, Secretary 
reneral of NATO, in Boston on 
September 27: 

“In 1949,” said M. Spaak, “the 
communist threat was basically 
European and military; in 1958, it 
is my feeling that this threat is 
more Asiatic and African, and more 
economic and social than military... 

“Is it really useful to erect a 
strong military barrier along the 
Elbe, at the Easternmost border of 
the free world, if the positions of 
the free world are to be flanked 
politically, militarily and socially in 
the Middle East and in Africa? .. . 

“In other words, should we not 
reconsider NATO and see what ean 
be done to adapt it to what is ob- 
viously the new expression of the 
communist offensive ?” 

In my opinion, the press has not 
given these views enough publicity. 
I believe they correspond to a very 
urgent reality and that a strong 
France will now be in a position to 
better play her normal role in this 
basic reappraisal of our strategy. 

France and Europe 

Furthermoe, you are aware of the 
importance of France with respect 
to Europe. The French Government 
intends to fulfill its commitments 
entered into within the framework 
of the Euratom and Common Mark- 
et treaties, and I do not doubt that 
this will be more easily done by a 
France enjoying a climate of po- 
litical stability. A vast market of 
170 million consumers, where prod- 
ucts, capital and men will circulate 
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freely, should bring about a con- 
siderable increase in the standard 
of living and the political consoli- 
dation of Western Europe, all of 
which should help it to stand up 
against the threats coming from the 
East. It is within the framework 
of this European organization that 
relations between France, Germany 
and Italy, in particular, will con- 
tinue to develop in harmony. 

Here, gentlemen, is a picture of 
the state and aspirations of France 
today. True, the obstacles have not 
all been overcome. I believe we 
can overcome them if we have the 
will. 

From these reforms will rise a 
stronger and safer France, such as 
our American friends wish to see. 
You may then find us a more dif- 
ficult ally, but we will also un- 
doubtedly prove to be a more reso- 
lute one. 

France and the United States 

The United States, where it is 
my honor to represent my country, 
is not mistaken as regards this 
transformation of France. The 
American press has followed its 
various stages with anxiety, then 
with hope, and almost always with 
objectivity. The more recent con- 
versations which have taken place 
in Paris, Washington and New 
York have shown that, on many of 
the problems discussed, our views 
were very much alike. If misun- 
derstandings still remain, I am per- 
sonally convinced that they will 
vanish for, without any doubt, our 
interests are fundamentally identi- 
eal. 

In her new evolution, France will 
remain the friend of the United 
States as she has remained for al- 
most two hundred years. Our in- 
stitutions as well as our peoples 
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are inspired by the same principles 
of law and morality. Together we 
have fought against and suffered 
from despotism and tyranny what- 
ever form they may have taken. J 
am certain that our two countries 
will go forward together, toward 
the same objective of peace in free- 
dom. 





Response 
by Mr. Hebert 

Thank you very much, Mr. Am- 
bassador. May I say, in the name 
of this assembly, that your address 
with its timeliness of subject in- 
creases the debt of Louisiana to 
France. We of the legal profession 
are grateful to you for taking the 
time from a busy schedule to make 
this journey to Louisiana at this 
particular time to participate in 
this celebration. 

U. 8.-French Relations Endure 

Admirably have you pointed out 
how solid and lasting have been the 
relations between our two repub- 
lies. You have appropriately re- 
minded us of our early alliance 
which contributed so much to our 
very existence as a nation and we 
cannot recall too often the great 
territorial expansion and the 
strength of our nation made pos- 
sible through the sale of Louisiana 
to the United States. As our nation 
stands before the world today as 
a great power and a bulwark 
against the evil force of commun- 
ism, the strength of that position, 
as you have so well pointed out, is 
directly traceable in a considerable 
measure to the friendship in inter- 
national relations that has endured 
between us. 


Strong France Needed 


There is indeed a parallel beween 
the French Civil Code as an inde- 














structable monument of clarity and 
logic in the area of the private law 
and the potentiality of France’s 
new Constitution, the background 
of which you have so ably dis- 
cussed. The friends of France ev- 
erywhere join with you in express- 
ing the hope that your new funda- 
mental public law will be as endur- 
ing as the stability associated with 
your Civil Code during the one 
hundred fifty years we here com- 
memorate. The free world needs 
a strong France as a continuing 
power and a force for stability in 
international relations. As Louisi- 
anians and as Americans we are 
pleased at the further identity of 
political principles which you have 
described and which should bring 
us even closer together in the un- 
easy world of today as we go for- 
ward together, in the manner you 
have described, pursuing in com- 
mon the objective of peace in free- 
dom. 

Law Secures Natural Rights 

Your theme is most appropriate 
indeed. For men to be able to live 
at peace under the rule of law is 
a priceless blessing. It is for this 
broad objective that government 
exists among men seeking to pro- 
tect and make secure the basic nat- 
ural rights of man in keeping with 
man’s nature and eternal destiny 
as the omnipotent God has created 
him, so that there will be peace, 
harmony and order in a regime of 
justice under law. 

Reflections 

Ladies and gentlemen, as we 
bring these proceedings to a con- 
clusion, we should draw a generous 
measure of consolation, of spiritual 
and intellectual strength from re- 
flecting upon what has been said 
in these two days. We should con- 





ceive of our new Supreme Court 
Building as a cathedral of the law, 
a massive symbol bespeaking that 
degree of spiritual rededication to 
the proper administration of justice 
and to the cause of equal justice 
under law so eloquently referred to 
by the Supreme Court in its order 
with reference to these ceremonies. 
We respect our French legal herit- 
age, not to be ruled by the hand of 
the past, but for its great contribu- 
tion made in the resolution of dis- 
putes between men and fellow men 
thereby promoting the regime of 
peace and justice. 
The Future 

We should look forward to the 
future with a spirit of dedication 
lending to the law, its interpreta- 
tion, application or future improve- 
ment whatever of ability or talent 
we have been endowed. We can 
view the future with confidence be- 
cause in the past thirty years there 
has been a resurgence of interest 
in the sources and the method of 
the civil law in Louisiana. The Law 
Schools of Louisiana have made 
great strides through the law re- 
views and in the instructional pro- 
grams toward re-discovering, revi- 
talizing and re-emphasizing the 
links binding us to the law of 
France. 

With the forthcoming publication 
in English of Planiol’s Traite Ele- 
mentaire De Droit Civil, it can be 
expected that courts of Louisiana 
and the profession generally will 
in an increasing measure bring to 
bear upon the current problems of 
the private civil law the wealth of 
material which this publication will 
make available. 

We look back on one hundred 
fifty years of codification in Louisi- 
ana, but will not evade the chal- 
lenge of tomorrow. 











A. B. A. Establishes New Grievance 
Procedure 


The American Bar Association announced the establishment of new 
procedures for enforcing the canons of professional and judicial ethics 
among the Association’s nationwide membership of 95,000 lawyers and 
judges. ABA President Ross L. Malone, of Roswell, N. M., appointed 
Robert P. Hobson, of Louisville, Ky., as chairman of a newly created 
Committee on Professional Grievances to consider complaints involving 
a breach of ethics against any ABA member. Attorney Hobson is a former 
president of the Louisville Bar Association. 


Under the new procedures, there 
will be established subordinate 
“Circuit Grievance Committees” in 
each of the ten federal court cir- 
cuits and in the District of Colum- 
bia. Each state and territory will 
be represented by a member on 
these circuit committees. Their 
function will be to consider com- 
plaints initially, hold hearings when 
necessary, make findings of fact, 
and submit reports to the commit- 
tee-at-large headed by Chairman 
Hobson. The seven-member com- 
mittee-at-large will, in turn, submit 
conclusions and recommendations 
to the Board of Governors of the 
Asssociation for final disciplinary 
action. 

In addition to Chairman Hobson, 
members of the grievance commit- 
tee-at-large, with the term of office 
of each in parentheses, are: Cuth- 
bert S. Baldwin, New Orleans 
(1959); Louis A. Kohn, Chicago 
(1959) ; Judge David W. Peck, New 
York (1961); William B. Spann, 
Jr., Atlanta (1961); former U. S. 


Judge Orie §. Phillips, Denver 
(1960); and Sharp Whitmore, Los 


Angeles (1960). Mr. Hobson’s term 
expires in 1961. 

Discipline may take the form of 
censure, public or private, or the 
suspension or expulsion of a mem- 
ber from the American Bar Associ- 
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ation. The committee will have no 
authority to suspend or disbar a 
member from the practice of law, 
since that authority rests only with 
the state courts which admit law- 
vers to practice, usually the state 
supreme court. Disbarment or sus- 
pension proceedings usually are 
brought before the courts by local 
or state bar grievance committees. 

President Malone pointed out this 
is the second major step in the field 
of professional discipline to be tak- 
en by the American Bar Association 
in the last two years. The other 
was the drafting of a uniform code 
of recommended disciplinary pro- 
cedures for the states, which code 
was submitted to the various state 
supreme Courts for consideration 
of adoption as a rule of court. 

“These are forward steps in pro- 
fessional discipline,” said Mr. Ma- 
lone, “intended to let the bar and 
the public know that we are vitally 
interested in a clean profession and 
determined to take vigorous meas- 
ures to keep it clean.” 

Creation of the circuit grievance 
committees is a departure from for- 
mer ABA procedure and is designed 
to strengthen and expedite investi- 
gations. Previously, a single na- 
tional committee was responsible 
both for discipline and official in- 





terpretations of the canons of eth- 
ics. This committee, henceforth to 
be known as the Committee on Pro- 
fessional Ethics, will now have the 
single duty of construing the 
canons. 

The new procedure has been un- 
der study for more than a year and 
was approved by the House of Dele- 
gates, policy-making body of ABA. 
In recommending the step, the 
3oard of Governors said: 

“While the Board recognizes that 
effective disciplinary action against 
lawyers for unethical conduct is pri- 
marily a state and local (bar) re- 
sponsibility, it is hoped that the 
American Bar Association may be 
able to strengthen its enforcement 
procedures with respect to any 
member of the Association against 
whom a complaint is made. The 
3oard is firm in its conviction that 
the Association has a definite obli- 
gation to the profession and the 
public to assert aggressive leader- 
ship in seeing to it that the Canons 
of Ethics are observed.” 

The plan of operation contem- 
plates that the new ABA commit- 
tee will cooperate in disciplinary 
matters with the grievance commit- 
tees of state and local bar associa- 


tions, or with the “courts or other 
public authorities,” when requested 
to do so. The committee will con- 
sider “meritorious complaints” sub- 
mitted in writing, and the member 
against whom a complaint is made 
will be given an opportunity to 
deny and disprove the allegation. 
Upon his request in writing the ac- 
cused must be given an opportunity 
to argue his case before the full 
grievance committee. 

Following is a listing of the Fifth 
Circuit Grievance Committee mem- 
bers and the term of office of each 
appointee : 

Alabama—J. Edward Thornton, 
First Federal Building, Mobile, 
(1960). 

Florida — Guy W. Botts, Box 
4099, Jacksonville (1961). 

Georgia—Henry L. Bowden, C & 
S National Bank Building, Atlanta 
(1960). 

Louisiana — James G. Schillin, 
American Bank Building, New Or- 
leans (1961). 

Mississippi — Gibson B. Wither- 
spoon, Citizens National Bank 
Building, Meridian (1959). 

Texas—Thomas M. Phillips, Es- 
person Building, Houston (1959). 











For listings of — SECTION CHAIRMEN 
MEMBERSHIP IN THE HOUSE OF DELEGATES 
LocAL BAR ASSOCIATION OFFICERS 
Refer to the May 1958 issue of the Journal 


For listings of —-COMMITTEE MEMBERSHIP 
Refer to the August 1958 issue of the Journal 
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E. & G. - Little New Chairman 


John Pat. Little of New Orleans was elected chairman of the Com- 
mittee on Professional Ethics and Grievances of the Louisiana State Bar 
Association at a meeting of the committee December 13 in New Orleans. 


He succeeds James G. Schillin 
of New Orleans who resigned from 
the committee after 12 years serv- 
ice, the past 10 of them as chair- 
man. 


Bascom D. Talley Jr., of Boga- 
lusa, was elected vice-chairman of 
the committee. New committee 
members recently appointed by the 
Supreme Court were Addison K. 
Goff, Jr., of Ruston, and Alvin R. 
Christovich, Sr., of New Orleans. 
The fifth member of the committee 
is Oliver Stockwell, of Lake Charles. 


Little, a 1932 graduate of the Tu- 
lane university school of law and a 
member of the firm of Guste, Bar- 
nett and Little, has served as seec- 
retary-treasurer and member of the 
Board of Governors of the State 
Bar Association. 


Talley, a 1939 graduate of the Tu- 
lane school of law, has served as 
chairman of the State Bar’s Com- 
mittee on American Citizenship and 
is a former member of the Board of 
Governors. He is currently chair- 
man of the Committee on Public 
Relations. He is a partner in the 
firm of Talley and Anthony. 


Goff, a former member of the 
State Bar Association’s Board of 
Governors, is a 1931 graduate of the 
Louisiana State University school 
of law. 

Christovich, a 1921 graduate of 
the Loyola University school of law, 
has served as secretary-treasurer of 
the State Bar Association and is a 
former president of the New Or- 
leans Bar Association. He is a 
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partner in the firm of Christovich 
and Kearney. 

The Board of Governors of the 
Louisiana State Bar Association 
passed a resolution commending 
Sehillin for his “outstanding serv- 
ices to the legal profession” during 
the 10 years he served as chairman 
of the Committee on Professional 
Ethies and Grievances. 

The text of the resolution fol- 
lows: 

WHEREAS, James G. Schillin 
has served as a member of the 
Committee on Professional Ethics 
and Grievances for a period of over 
twelve years, having acted as chair- 
man of that committee for a period 
of approximately ten years, and 

WHEREAS, the work of the 
Committee on Professional Ethics 
and Grievances is vital to the legal 
profession, and the proper determi- 
nation of questions of ethics and 
grievances presented to this com- 
mittee is essential to the mainte- 
nance of the high standards and the 
ethics of lawyers, and 

WHEREAS, over the years 
James G. Sehillin has given un- 
stintingly of his time, energy and 
ability to the handling of the im- 
portant and essential work of the 
Ethies and Grievance committee on 
behalf of the legal profession, and 
has handled all matters presented 
to him impartially, fearlessly, fairly 
and in keeping with the standards 
of the legal profession, and 

WHEREAS, it is with sincere re- 
gret that this Board learns of the 

See E. & G.—page 287 
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Board of Governors Action, October 11, 1958 


At that meeting the Board: 


(1) Approved a program of 
Awards of Merit competition for 
local bar associations in Louisiana, 
and assigned the program to the 
Public Relations Committee for im- 
plementation. 

(2) Resolved that James G. 
Schillin, retiring chairman of the 
Committee on Professional Ethics 
and Grievances, be commended for 
his many years of untiring and 
dedicated work with the Commit- 
tee. 

(3) Ratified the appointment of 
a Committee to investigate and re- 
commend the feasibility of estab- 
lishing a committee to receive and 
process complaints -other than vio- 
lations of the Canons of Ethics. 

(4) Approved the dates of March 
9, 10 and 11, 1959 for the next Bar 
examinations by the Committee on 
Bar Admissions. 

(5) Ratified the appointments by 
the President of W. H. Baker in lieu 
of W. T. Holloway, and Louis De 
Sonier in lieu of Roy L. Price, to 
the House of Delegates. 

(6) Relative to a “package deal” 
between a Parish Police Jury and 
an engineering firm, which package 
includes the provision that the en- 
gineering firm will undertake to 
secure the advice of attorneys, will 
explore with the attorneys various 
legal means, will pay the approving 
atttorneys’ fees, and also those of 
counsel, authorized the Committee 
on Unauthorized Practice of the 
Law to contact the parties and re- 
quest the deletion of such provi- 
sions from this, and future con- 
tracts, and upon failure on their 
part to comply, to take such steps 


as are necessary to require the par- 

ties to cease and desist. 

(7) Approved the recommenda- 
tion of the Committee on Continu- 
ing Professional Education that the 
Association sponsor the proposed 
Law-Science Week to be presented 
by the University of Texas Schools 
of Law and Medicine, in New Or- 
leans, February 12-18, 1959. 

(8) Appointed Leon B. Hubert, 
Jr. to the Sex Crimes Study Com- 
mittee created by resolution of the 
Louisiana Legislature. 

Board of Governors Action, Special 
Meeting, November 29, 1958 
The Board had had ealled to its 

attention criticisms against certain 

members of the Supreme Court, and 
it had been suggested that the State 

Bar Association conduct an investi- 

gation. The Board, mindful of the 

provisions of the Canons of Ethics 
requiring lawyers to defend the 

Judiciary, and, because there is no 

authority for the Board to conduct 

such an investigation, resolved as 
follows: 

“(1) Any improper criticism of 
the judiciary through any medium 
is condemned. 

“(2) Action of any member of 
the judiciary which reflects ad- 
versely upon the integrity of the 
courts and the respect to which they 
are entitled, is condemned. 

“(3) Each citizen of the State 
of Louisiana, in order to preserve 
the dignity of the law and of the 
courts that enforce it, has a duty 
to protect the courts and to pre- 
serve their dignity and respect ; any 
grievances may be submitted 
through proper legal channels. 

See Board—page 287 
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AN OPINION BY THE COMMITTEE ON 
PROFESSIONAL ETHICS AND GRIEV- 
ANCES: The Malone Matter and Others 


GEORGE W. MALONE, ET AL 
Vs 

AMERICAN HARDWARE MU- 

TUAL INSURANCE COMPANY, 

ET AL 


MRS. EVELYN RAMSEY CHRIS- 
TIAN, ET ALS 

vs 
EMPLOYERS LIABILITY AS- 
SURANCE CORPORATION, LTD., 
ET AL 


A. J. PLUMMER, ET ALS 
vs 

TRANSPORT INSURANCE 

COMPANY, ET AL 


ADVISORY OPINION OF COM- 
MITTEE ON PROFESSIONAL 
ETHICS & GRIEVANCES ON 
PROPRIETY OF ATTORNEYS’ 
REPRESENTATION OF CON- 
FLICTING INTERESTS 


MRS. LOIS H. NUGENT, ET ALS 
VS 

FIDELITY & CASUALTY COM- 

PANY OF NEW YORK, ET AL 

MRS. LOUISE ROBERTS, ET ALS 
VS 

KANSAS FIRE & MARINE IN- 

SURANCE COMPANY, ET ALS 


Malone v. American 

An intersectional collision occurred in the City of Shreveport between 
two automobiles, one hereinafter referred to as the Malone car and the 
other as the Pipes car. The Malone care was occupied by Malone, driving 
his own car, and three guest-passengers, viz., (1) his wife, Mrs. Fannie 
Malone, (2) his sister. Mrs. Fannie Creech and (3) a friend, Mrs. Mary 
Carter. The Malone car was insured by Northern Insurance Company. 

The driver of the Pipes’ car was Mrs. Pipes, wife of Spencer E. Pipes, 
the named assured, with Miss Ozelle Forte as a guest. The Pipes car was 
covered by American Hardware Mutual Insurance Company. 


Mr. Malone called on Mr. Drew 
of the law firm of Smith, Brown, 
Drew and Jones, discussed the case 
with him, and thereafter all four 


occupants of the car, including Ma- 


lone, employed Mr. Drew. The 
latter explained to all of these 
clients that, in event the Court or 
jury found Malone to be the party 
who ran the red light and caused 
the accident then he would not be 
entitled to recover, but, if he was 
found to be at fault, the guests 
could recover from his insurer. Ma- 
lone, who was driving, and Mrs. 
Carter who was sitting on the left 
side of the car in the rear told 
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Mr. Drew that the Pipes’ car ran 
the red light. Neither Mrs. Fannie 
Malone, who was sitting next to 
her husband on the front seat nor 
Mrs. Creech, who was sitting on 
the right side of the car in the rear, 
could give evidence one way or the 
other. The police report, however, 
as well as the statements of Mrs. 
Pipes, the other driver, and that 
of another reported witness, were 
to the effect that Malone ran the 
red light. 

Thereupon the law firm filed an 
action bearing No. 134-402 of the 
First District Court for the Parish 
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of Caddo on behalf of all of the oc- 
cupants of the Malone car, claiming 
damages as follows: 


George W. Malone................ $22,897.00 
Mrs. Fannie Malone............ 35,000.00 
Mrs. Fannie Creech.............. 10,000.00 
Buck Cee 284.00 
Mrs. Mary Cartev................. 9,560.93 


$77,741.93 

All of plaintiffs prayed for trial 
by jury. 

In their petition, all of the plain- 
tiffs alleged primarily that Malone 
was entirely free of fault (which 
would exonerate Northern Insur- 
ance Company) and that the sole 
fault lay with Mrs. Pipes, the other 
driver. However, in the alternative, 
all of the plaintiffs (except Ma- 
lone) alleged, in event the jury 
found Malone at fault, which is 
again specifically denied by all 
plaintiffs, then Mrs. Pipes had the 
last clear chance to avoid the acci- 
dent, the doctrine of last clear 
chance and discovered peril being 
pleaded by all plaintiffs. 

Further pleading in the alterna- 
tive, and only in the event the jury 
found that Malone was guilty of 
any negligence which contributed 
to the accident and in the further 
event that the special pleas of last 
clear chance and discovered peril 
were not applicable (all of which 
is denied by all of the plaintiffs) 
then the guests in the Malone car 
aver that Malone was guilty of ne- 
gligence which should permit them 
to recover in solido against Pipes’ 
insurer, American Hardware Mu- 
tual Insurance Company, and Ma- 
lone’s insurer, Northern Insurance 
Company, the negligence of Malone 
(which is again pleaded alterna- 
tively) consisting of the following: 

(a) Entering the intersection 
against a red light in violation of 
the ordinance. 


(b) Failing to maintain a proper 
lookout. 

(c) Proceeding into an intersec- 
tion in complete disregard of the 
right of way of an automobile 
which was already in the intersec- 
tion, and 

(d) Failing to apply his brakes 
or take any other actions to avoid 
the collision. 

Northern Insurance Company, 
represented by Russell, Crane, 
Sparks & Roy, (A. M. Crane, Jr.,) 
filed an exception of no cause or 
right of action, contending that the 
alternative allegations of Malone’s 
total freedom from negligence, on 
the one hand, and the existence of 
negligence on Malone’s part on the 
other, were inconsistent and redun- 
dant, and that the suit should be 
dismissed as to the Northern Insur- 
ance Company. 

After argument was presented 
on this exception, the presiding 
Judge raised the issue of the pro- 
priety of counsel representing con- 
flicting interests in the case. There- 
upon the law firm asked for an ad- 
visory opinion insisting that, since 
all of the plaintiffs had expressly 
consented to the petition as drawn 
after the disclosure above outlined, 
their representation of both Ma- 
lone, one of the alternative tort 
feasors, and the guests in the Ma- 
lone car, the victims of Malone’s 
tort (as asserted in the alternative) 
contravene no canon of professional 
ethics. 

By separate action entitled Spen- 
cer E. Pipes, et ux, vs. George W. 
Malone, et al, No. 134-815, First 
Judicial District Court, Parish of 
Caddo, Mrs. Pipes sued Malone and 
his insurer for $103,500.00 and Mr. 
Pipes sued for $2,678.46 for ex- 
penses as head and master of the 
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community including damage to 
his automobile. 

Thereafter Ozelle Forte, a guest- 
passenger in the Pipes’ car, filed 
an alternative demand similar to 
the Malone petition, except that 
primary negligence is placed on 
Malone and alternatively only is 
relief asked American Hardware 
Mutual, Pipes’ insurer. No personal 
judgment is asked against Malone 
in the Forte suit. The Forte petition 
indicates that the practice of al- 
ternative pleading in these matters 
was indulged in to some extent, as 
pointed out by the presiding judge. 

Thus Malone has an exposure of 
$106,178.46, with coverage limited 
to $20,000.00. 

The law firm concedes that it is 
representing conflicting interests in 
championing the rights of Malone, 
a possible tort feasor, on the one 
hand and the rights of the occu- 
pants of Malone’s car, Malone’s vic- 
tims (although in the alternative) 
on the other hand, as indeed it must 
do since the law firm invokes Canon 
6 of the Canons of Professional Eth- 
ics dealing with representation of 
conflicting interests, but it is stren- 
uously asserted that all of the plain- 
tiffs requested its representation 
after the disclosure described by 
Mr. Drew. 

When the matter was initially 
raised by the presiding judge, Mr. 
Drew very promptly and properly 
stated that he would ask for an 
advisory opinion of this Committee 
under Article XIII, Section 13, of 
the Articles of Incorporation of the 
Louisiana State Bar Asssociation 
(forming part of the rules of the 
Supreme Court), reading as fol- 
lows: 

‘“‘ADVISORY OPINIONS. The 
Committee on Professional Ethics 
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and Grievances shall have authority 
to render advisory opinions, ¢. 
parte, on questions of professional 
ethics, under the rules contained 
herein or amendments thereto. No 
member of the bar of this state shall 
be subject to disciplinary measures 
for any action on his part who, prior 
to such action, had received from 
the Committee its written opinion 
that such action was justifiable or 
permissible under the rules of pro- 
fessional ethics adopted to govern 
the professional conduct of mem- 
bers of this Asssociation.” 

One of the members of this Com- 
mittee, and a partner of the inter- 
ested firm, recused himself, and the 
remaining members of the Commit- 
tee, Chairman Schillin, Vice Chair- 
man Little, Arnette and Talley, 
rendered a unanimous opinion that 
the same lawyer could not repre- 
sent both Malone and his guest- 
passengers. Mr. Stockwell therea:- 
ter succeeded Mr. Arnette on the 
Committee, the firm asked for and 
received the opportunity of person- 
ally coming before the Committee. 
both Mr. Drew and the recused 
member making the presentation. 
Mr. Talley subsequently stated he 
had some misgivings about the 
opinion. 

At the outset, it must be strictly 
understood that this matter is not 
before the Committee for the pur- 
pose of determining that any law- 
yer has been guilty of any infrac- 
tion which would warrant discip- 
linary action by the Committee. 

The presiding judge states: 

“To my knowledge, many lawyers 
in Shreveport will not accept and 
file a case in the situation outlined 
above. Others see no ethical prob- 
lem, and do. I feel it is important 
to the local bar to obtain a ruling 








on the matter as quickly as pos- 
sible. Please understand that there 
is no complaint made against any 
lawyer involved in this matter. The 
problem has occasioned such a dif- 
ference of opinion that there should 
be no reflection on any person con- 
cerned. The ethics of the attorneys 
connected with the specific case 
before you are above reproach. 
Clarification will be a material aid 
to all lawyers and judges here.” 

Mr. Drew, who requires no en- 
comiums from this Committee, has 
served with distinction on the 
Bench, and he is recognized as one 
of the leaders at the Louisiana Bar. 
His continued dedication to the 
lofty principles and traditions of 
the profession are well recognized 
everywhere, and it is unthinkable 
that he would consciously violate 
any rule of professional ethics, nor 
has he done so in this instance. 
Moreover, the Committee under- 
stands that the practice followed 
by Mr. Drew in this case was a gen- 
eral though not universal one, as 
vouchsafed by the presiding judge. 

It would appear that the follow- 
ing canons are pertinent: 

Canon 6. ‘‘ADVERSE INFLU- 
ENCES AND CONFLICTING IN- 
TERESTS. It is the duty of a law- 
yer at the time of retainer to dis- 
close to the client all the cireum- 
stances of his relations to the par- 
ties, and any interest in or connec- 
tion with the controversy, which 
might influence the client in the 
selection of counsel. 

“It is unprofessional to represent 
conflicting interests, except by ex- 
press consent of all concerned given 
after a full disclosure of the facts. 
Within the meaning of this canon, a 
lawyer represents conflicting inter- 
ests, when, in behalf of one client, 


it is his duty to contend for that 
which duty to another client re- 
quires him to oppose. 

“The obligation to represent the 
client with undivided fidelity and 
not to divulge his secrets or con- 
fidences forbids also the subsequent 
acceptance of retainers or employ- 
ment from others in matters ad- 
versely affecting any interest of 
the client with respect to which 
confidence has been reposed.” 

* * * * 

Canon 15. “* * * The lawyer 
owes ‘entire devotion to the interest 
of the client, warm zeal in the main- 
tenance and defense of his rights 
and the exertion of his utmost 
learning and ability,’ to the end 
that nothing be taken or be with- 
held from him, save by the rules of 
law, legally applied. * * * He must 
obey his own conscience and not 
that of his client.” 

The respective rights and obliga- 
tions of the plaintiffs in this case 
may be catalogued as follows: 

(1) Malone, a possible sole or 
joint tort feasor.. 

(2) Mrs. Mary Carter, undoubt- 
edly a family friend, and a guest- 
passenger. 

(3) Mrs. Fannie Malone, the 
driver’s wife, and Mrs. Fannie 
Creech, the driver’s sister, also 
guest-passengers of Malone. 

Malone and Mrs. Mary Carter 
advised the firm that they were in 
a position to testify that Malone 
had the green light and that the 
sole fault rested on Mrs. Pipes. The 
firm was informed by the police re- 
port that there was in existence a 
witness who would reportedly cor- 
roborate Mrs. Pipes and testify that 
Malone ran the red light and that 
Mrs. Pipes was without fault. Mrs. 
Fannie Malone and Mrs. Fannie 
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Creech were not in a position to 
testify who was at fault. 

Considering first the position of 
Mrs. Fannie Malone and Mrs. Fan- 
nie Creech, they should be advised 
that under the Louisiana law and 
practice they were privileged to by- 
pass Malone entirely and to file 
an action against Malone’s insurer, 
Northern Insuran¢ge Company, 
against Mrs. Pipes and against her 
insurer, American Hardware Mu- 
tual Insurance Company, and to 
seek a judgment in solido against 
the Northern (with a limit of $20,- 
000.00) and against Mrs. Pipes and 
American (with a limit of only $10,- 
000.00). They should be further ad- 
vised that they could truthfully go 
into court averring that the very 
nature of the accident, this inter- 
sectional collision (res ipsa loquitur ) 
showed negligence on the part of 
either Malone or Mrs. Pipes, or both, 
in which event it would be to their 
advantage to offer as evidence the 
testimony of any available witness 
tending to establish the negligence 
of either or both drivers; (Mr. Drew 
says he does not intend to present 
any evidence to show Malone’s neg- 
ligence. No one benefits from this 
but Northern Insurance Company, 
Malone’s insurer. Malone’s guests 
should not be relegated to the pro- 
duction of this evidence by their 
adversary’s lawyers); that they 
were entitled to avail themselves of 
the testimony of Mrs. Pipes, and 
that the other witness referred to 
in the police report should be 
sought out; furthermore, as a prac- 
tical matter, this being a jury ease, 
it was to their further advantage 
to have two insurance companies as 
primary rather than as alternative 
defendants. 

These two plaintiffs should also 
be advised that. in event they 
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joined in an action with Malon¢ 
attempting primarily to exonerat« 
Malone entirely, they were circum- 
scribing their right to obtain a set 
tlement from Malone’s insurer fo 
the reason that, if before judgment 
Mrs. Pipes’ insurer was willing to 
settle with Mrs. Fannie Malone and 
Mrs. Fannie Creech and allow these 
two plaintiffs to reserve their 
claims against Malone’s insurer, 
this would entail a dismissal of 
their suit as to American. In that 
eventuality they would risk the pos- 
sibility (with American out of the 
case as to them) that the jury might 
well conclude they should not re- 
cover against Northern at all, since 
their own lawyer had indicated that 
Northern was not primarily respon- 
sible, but only liable if Mrs. Pipes’ 
witnesses so proved. 

Nor is the distinction between 
Mrs. Mary Carter and the above 
two plaintiffs more than a matter 
of degree. Merely because Mrs. 
Mary Carter can only truthfully 
testify that Mrs. Pipes ran the red 
light is no reason why she should 
only sue Malone’s insurer in the al- 
ternative. There can still be urged 
against Malone, and his insurer, as 
a direct, positive, and uncompro- 
mising attack, the doctrines of dis- 
covered peril and last clear chance 
the same as it was urged in the 
petition against Mrs. Pipes, rather 
than as a less formidable alternative 
demand. Moreover, there was ex- 
tant, in addition to Mrs. Pipes, a 
reported witness who would testify 
that Malone was solely at fault. 
Very often slight admissions and 
variations decide cases, and no at- 
torney can foresee what changes of 
fortune a trial may entail. 

The state of this particular rec- 
ord establishes that common repre- 
sentation by the same lawyer of 
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Malone and his guests is forbidden 
by the intrinsic nature of the case, 
irrespective of “consent.” 

Malone is bound under his policy 
to give aid and comfort to his in- 
surer, otherwise Northern may es- 
cape liability altogether. Malone is 
faced with a heavy personal judg- 
ment (his exposure is $106,178.46 
with coverage limited to $20,- 
000.00). The attorney cannot com- 
promise his fidelity to Malone but 
must with the utmost zeal and en- 
thusiasm contend before this jury, 
on behalf of Malone, that Malone 
is nowise responsible for this acci- 
dent. The attorney has no sooner 
done this than he prejudices the 
rights of his other clients, the guest- 
passengers against Northern, Ma- 
lone’s insurer, notwithstanding 
their rights are averred only in the 
alternative. 

The pleadings as drawn do not 
place Malone’s guests on a parity 
with either Mrs. Pipes or the lat- 
ter’s guest. The latter two litigants 
are before the jury in an all out 
attack asking for enough damages 
to exhaust the policies of both 
drivers, to say nothing of personal 
judgments against Malone for 
$106,178.46, while, on the other 
hand, Malone’s guests are subordin- 
ated to a demand for recovery 
against Northern only in event 
their adversary, American’s attor- 
ney, offers sufficient evidence to 
place blame on Malone. The in- 
quiring attorney here seeks a pri- 
mary judgment against American 
with the limited liability of $10,- 
000.00 whereas Northern (Malone’s 
insurer) with a greater limit of 
$20,000.00 is subordinated by the 
attorney to an alternative demand. 
It is unrealistic to say that a jury 
is not influenced by such vicissi- 
tudes. 





This Committee has no intention 
of approving a rule of professional 
ethics which will permit an attor- 
ney, thus situated, to say to this 
jury: 

“Gentlemen, all of the evidence 
is now in. You are the judges. All 
of my clients, all four of them, have 
alleged that Northern Insurance 
Company is not responsible and that 
American is totally responsible, and 
we so believe. However, if you are 
convinced from the evidence of- 
fered by my adversary that Malone 
is solely or partially responsible 
then I ask for a judgment solely 
against Northern or for a judgment 
in solido against Northern and 
American.” 

And what if a juror asks this 
attorney: You have heard the evi- 
dence, Mr. Attorney, which wit- 
nesses do you ask us to believe? 


Canon 6 

There should be no misunder- 
standing about the interpretation 
to be placed upon Canon 6. The 
Canon does not sanction represen- 
tation of conflicting interests in 
every case where consent is given, 
but merely forbids it except in such 
cases (Drinker, p. 120). The firm 
injunction is against a lawyer ever 
representing adversary interests in 
a controversy. If common represen- 
tation is forbidden by the very na- 
ture of the case, “consent” will 
avail the attorney nothing. It is the 
attorney’s duty to rigorously avoid 
any circumstance which may con- 
ceivably interfere with the single- 
mindedness of his devotion to his 
elient’s cause. One of the errors 
into which those have fallen who 
support the position of the law firm 
in this case is that, although the 
guests of Malone are suing his in- 
surer, this is not a suit by the law 
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firm against Malone because the 
firm does not ask for a personal 
judgment against Malone. An at- 
torney-client relationship exists 
nevertheless between Malone and 
the attorney in Malone’s action 
against Mrs. Pipes’ insurer, Ameri- 
can. In that capacity he receives 
the confidences of Malone, and he 
must do everything to recover for 
Malone. On the other hand, the at- 
torney-client relationship exists 
with Malone’s guests, and when the 
attorney gets to the alternative de- 
mand against Malone’s insurer he 
must do his utmost to recover 
against Malone’s insurer for the 
guests. He cannot do this without 
hurting Malone and when he offers 
evidence against Malone’s insurer, 
he damages Malone because such 
evidence redounds against Malone 
in favor of the occupants of the 
other car. The attorney may not 
have the evidence in the beginning 
but it may result during the trial, 
and when it emerges he is fettered 
because of these diverse represen- 
tations. 

Opinions of the Committees on 
Professional Ethies of the Associa- 
tion of the Bar of the City of New 
York and the New York County 
Lawyers Association, No. 711, p. 
426: 

“Canon 6 of the Canons of Pro- 
fessional Ethies of the American 
Bar Asssociation prohibits repre- 
sentation of conflicting interests. 
In applying the Canon to a given 
situation, the factor of insurance is 
an irrelevant one since interests 
which are essentially adverse re- 
main so regardless of any contract 
of indemnity a party may have.” 

The New York Committee there 
held that the facts that the attor- 
ney would seek to establish for the 
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automobile driver, he would seek to 
disprove for the guests; that the 
most extraordinary zeal could not 
insure complete devotion to either 
cause ; and that the automobile driv- 
er’s consent did not save the situa- 
tion. The Committee further indi- 
cated that if the guests had come 
to him upon the recommendation 
of the automobile driver that fact 
alone would make it improper for 
the attorney to represent the guests 
in the action; that while this latter 
procedure might not violate the lit- 
eral wording of Canon 6 it will be 
contrary to its spirit. 

Opinion No. 236 of the Committee 
of the City of New York, ete., p. 
117 :— 

“In the opinion of the Committee, 
a full disclosure and consent of 
both parties are not in themselves 
sufficient to establish the propriety 
of the acceptance of retainers. If 
it appears that a conflict may arise 
in the future, such possible conflict 
would make the acceptance of the 
retainer improper. Jf in doubt, the 
attorney should lean backward to 
avoid being put in the position of 
representing conflicting interests.”’ 

Opinions of the Committee of New 
York, No. 549, p. 307 :— 
—‘While the existence of Insur- 
ance diminishes a landlord’s interest 
in the controversy with the tenant, 
and therefore tends to minimize the 
possibility of conflict, it does not 
make the landlord wholly without 
interest, for there is the possibility 
that recovery will exceed the policy 
limits, the possibility of the under- 
writer becoming insolvent, the in- 
sured’s duty to cooperate with the 
insurer, ete.’’ 

* * * 

“Tf, however, the lawyer has any 

doubt as to his course having the 
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real approval of both clients or as 
io his being able to represent both 
clients with undivided loyalty, he 
should not accept the second re- 
tainer.”’ 

Opinion No. 603, p. 344 of Opin- 
ions of Committee on Professional 
Ethies of the City of New York :— 

“The situation is such as to raise 
the question whether the attorney 
would be able under all the circum- 
stances to represent his client with 
undivided fidelity. Also, despite 
consent or approval of the repre- 
sentation the situation is such that 
conflicts of interest not envisaged 
in the beginning are likely to 
arise.” 

Such a situation has actually 
arisen in the Malone case. The first 
step of Northern Insurance Com- 
pany, Malone’s insurer, was to file 
an exception seeking to dismiss the 
suit of all plaintiffs entirely against 
Northern. This predicament would 
have been avoided if Malone’s 
guests had not filed alternative 
pleadings. It is true that the pre- 
siding judge overruled this excep- 
tion, but it is subject to review on 
appeal. Irrespective of the outcome 
of this exception the guests of Ma- 
lone should not have been subjected 
to the peril of having to litigate it. 

In opinions of Professional Eth- 
ics, New York Association, ete., 
Opinion No. 425, p. 810, a similar 
situation was resolved against the 
attorney. At the expense of pro- 
longing this already too lengthy 
opinion, we are obliged to quote 
in its entirety the Committee’s 
opinion: 

“Number 425 January 1954 

“Question. I represent A, B, C, 
D and E who were passengers in a 
motor vehicle belonging to F and 
driven by him. In fact, I also rep- 


resent F. While F was operating 
his motor vehicle, a car belonging 
to X collided with his car and in- 
jured all of the six passengers. I 
have been retained by all of the six 
passengers including F, the owner 
and operator of the car that I re- 
ferred to, to institute suit against 
X for personal injuries. “All of the 
passengers claimed that the accident 
was caused by reason of the negli- 
gence of X. 

“But very often when X comes 
before the Court through his attor- 
ney, he attributes part of the acci- 
dent to F, the driver of the other 
car, and in order to have all the 
parties before the Court, my ques- 
tion is would it be ethical for me, 
in addition to suing X in behalf of 
A, B, C, D, E, and F, that A, B, C, 
D, and E also sue F, so that all the 
parties would be properly before 
the court. What I am inquiring 
about is, may I represent A, B, C, 
D, E, and F against the bus com- 
pany, and may I also represent: A, 
B, C, D, and E against F. 

“As a matter of fact, F is fully 
insured so that he personally has 
no objection to this suit because in 
truth and in fact these parties are 
really suing an insurance company, 
or may I say two insurance com- 
panies, through their respective at- 
torneys. 

“Answer. The representation by 
an attorney of A, B, C, D, E, and 
F in an action against X and at the 
same time of A, B, C, D, and E in 
an action against F would place the 
attorney in such an incongruous 
position as to make it improper for 
him to assume the relationship. He 
might find himself at one and the 
same time urging that his client F 
was negligent and also free from 
negligence. Full Disclosure to the 
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clients of the inconsistency of the 
positions which might have to be 
assumed, and the clients’ acquies- 
cence therein, would not cure the 
evil inherent in the proposal. 

“The fact that both F and X are 
fully insured is of no moment. 
The insurer stands in the shoes of 
the insured. It is subrogated to the 
tights of the insured and is entitled 
to full cooperation and fair dealing 
from the insured.” 

In the same Volume, Opinion No. 
235, p. 117, the plaintiff sustained 
injuries as a result of falling in the 
premises of another, who was cov- 
ered by a liability insurance policy. 
It appeared that the same attorney 
had represented the property owner 
on several occasions and at least one 
litigated matter was still pending. 
The Committee held that if there 
was any liability upon the part of 
the property owner it was his liabil- 
ity and the fact that he was covered 
by insurance did not alter the situa- 
tion. 

In the same Volume, Opinion No. 
223, p. 110, an attorney was under 
a retainer from a taxicab company. 
A client wished the attorney to 
bring suit against this taxicab com- 
pany which was covered by a liabil- 
ity insurance policy as to this par- 
ticular accident. The Committee 
held that the attorney could not ac- 
cept employment, so long as he was 
retained by the taxicab company 
whether the taxicab company was 
willing or not, and it made no dif- 
ference that the taxicab company 
was insured. 

In Opinion No. 703, p. 417, the 
New York Committee considered a 
situation where both the automobile 
driver and his guest consulted the 
same attorney in connection with 
an accident where both were in- 
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jured as the result of a collisio. 
with another ear. 

The mere fact that the guest hai 
been recommended to the attorney 
by the driver was sufficient for the 
Committee to hold that the lawyer, 
no matter how scrupulous, might 
be partially influenced by his 
knowledge that the guest had made 
the recommendation. The Commit- 
tee said :— 

“This objection is fatal regard- 
less of whether C (the lawyer) is 
intimately acquainted with A (the 
driver) or is merely known by the 
driver as a member of the Bar. It 
is the business of the attorney to 
represent each client to the full ex- 
tent of his ability. It is his duty to 
rigorously avoid any influence 
which may conceivably interfere 
with the singlemindedness of his 
devotion to his cause.” 

Nor could this lawyer recommend 
another lawyer for the driver, and 
still continue to represent the guest. 

In Opinion No. 652 of the New 
York Committee, p. 375 of the Opin- 
ions, A negligently drove his ear 
into the back of C’s car, in turn 
throwing C’s car forward into the 
rear of B’s car. Both C and B’s cars 
were damaged by the collision. On 
the recommendation of C, B en- 
gaged C’s lawyer to represent B. 
The lawyer on behalf of B com- 
menced suit against A and C to 
recover for the damage done to B’s 
ear alleging negligence on the part 
of either C or A, or both. All of the 
parties were fully covered by labil- 
ity msurance. 

C then requested the lawyer to 
represent him in an action which 
C proposed to commence against A 
to recover for the damage done to 
C’s car. Both cases would be con- 
solidated and tried together. In 














holding that the lawyer could not 
with professional propriety act for 
both C and B, notwithstanding both 
B and C consented, the Committee 
held: 

“Even if all parties involved were 
expressly to consent to the attor- 
ney’s representing C in the pro- 
posed action against A, the Com- 
mittee is of the opinion that the 
same attorney should not represent 
both plaintiffs. His position on the 
trial would be too incongruous and, 
as a practical matter, might well 
work to the disadvantage of one or 
both of his clients. The Committee 
disapproves of the inquiring attor- 
ney taking C’s case.” 

The fact that the attorney is 
obliged to contend on behalf of the 
ceuests for what it is his duty to 
oppose on behalf of the driver is 
in no degree affected because these 
adverse positions are alleged in the 
alternative. It remains nevertheless 
(although alternative) that the at- 
torney is obligated to resist the 
claims of his own clients, the guests, 
in order to unswervingly and un- 
comprisingly champion the rights 
of his other client, the driver. A 
mere statement of such an incon- 
gruous predicament should be de- 
cisive of the problem. No one can 
seriously deny that, at least, the 
question is fraught with serious 
doubt. That doubt the attorney 
should resolve against his represen- 
tation of both groups. 

In Jedwabny, et als., v. Philadel- 
phia Transportation Co., et als., 390 
Pa. 231, 135 A. (2) 252, the owner 
and driver of an automobile along 
with his two guest passengers were 
plaintiffs in one action against a 
railway company as a result of a 
collision between an automobile and 
a street car. The railway company 











joined this automobile owner-driver 
as an additional defendant. The 
jury found the automobile driver- 
owner as well as the street car mo- 
torman guilty of negligence result- 
ing in a verdict in favor of one of 
the guest passengers in the auto- 
mobile for $100.00 and a verdict of 
$10,500.00 for the other. As the 
automobile driver was found to be 
negligent, a verdict in favor of the 
railway company was rendered as 
to his claim. 

The railway company filed a mo- 
tion for a new trial; neither the suc- 
cessful plaintiff nor the owner-driv- 
er of the automobile (against whom 
the damage verdicts had been ren- 
dered along with the railway com- 
pany) asked for a new trial. New 
trials were granted not only in 
favor of the railway company 
which asked for one but also in 
favor of the two successful passen- 
ger plaintiffs and the unsuccessful 
automobile owner-driver, neither of 
whom requested new trials. 

In affirming the granting of a 
new trial by the Trial Judge the 
Supreme Court of Pennsylvania 
(the court of last resort) in a five- 
to-two opinion decided the matter 
strictly on the question of profes- 
sional ethics and Canon 6 of the 
Canons of Professional Ethics was 
expressly called into play. 

The Supreme Court of Pennsyl- 
vania said (135 A. (2) 254) :— 

“The situation that obtained 
upon the failure of the attorney to 
move for the additional defendant’s 
relief from liability for the $10,500 
verdict against him in favor of an- 
other client of the same attorney, 
also party to the same record, ecre- 
ated in the mind of the trial judge 
a consciousness that he should have 
made certain by personal interroga- 
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tion of the additional defendant at 
the time of the rendition of the 
verdicts or, at least, before the time 
for moving for a new trial had ex- 
pired that the particular litigant 
had been fully informed and had 
an intelligent and complete under- 
standing of his then legal status, 
and should also have ascertained 
whether the litigant desired to 
move for a new trial.” 


‘‘The foregoing canon (Canon 6) 
applies to cases where the circum- 
stances are such that possibly con- 
flicting interests may permissibly be 
represented by the same attorney. 
But, manifestly, there are instances 
where the conflicts of interest are so 
critically adverse as not to admit 
of one attorney’s representing both 
sides. No one could conscionably 
contend that the same attorney may 
represent both the plaintiff and 
defendant in an adversary action. 
Yet, that is what is being done in 
this case. It was the attorney’s 
duty to protect the $10,500 verdict 
of his plaintiff client against the 
additional defendant while it was 
his duty at the same time to relieve 
from liability the additional de- 
fendant whose representation the 
attorney had originally undertaken 
for the purpose of obtaining for 
him a recovery from the Transpor- 
tation Company. Obviously, the at- 
torney cannot serve the opposed 
interests of his two clients fully and 
faithfully. The ancient rule against 
one’s attempting to serve two mas- 
ters interposes.” 

The Supreme Court of Pennsyl- 
vania concludes :— 

“The conclusion naturally follows 
that, in the undisputed situation 
here present, the action of the 
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learned court below in granting a 
new trial not only did not consti- 
tute an abuse of discretion but was 
affirmatively proper. As the brief 
for the appellee reminds us, the 
additional defendant with a large 
joint verdict against him, having 
been awarded a new trial, now asks 
us on appeal to reverse the action 
of the court below to the end that 
the verdict against him may be re- 
instated and judgment thereon en- 
tered against him. The anomaly 
could hardly be more glaring.” 

We do not know precisely what 
the Court had in mind here but it 
may well be that, since the driver 
was judgment-proof, all he wished 
was for his guest passengers to col- 
lect against the solvent railway 
company. 

Although it is not involved in 
this case, there is always a possibil- 
ity that Canon 37 may be pertinent 
to situations similar to these, part 
of which Canon reads as follows: 

Canon 37. ‘“CONFIDENCE OF 
A CLIENT. It is the duty of a 
lawyer to preserve his client’s con- 
fidences. This duty outlasts the 
lawyer’s employment, and extends 
as well to his employees; and nei- 
ther of them shall accept employ- 
ment which involves or may in- 
volve the disclosure or use of these 
confidences, either for the private 
advantage of the lawyer or his em- 
ployees or to the disadvantage of 
the client, without his knowledge 
and consent, and even though there 
are other available sources of such 
information. A lawyer shall not 
continue employment when he dis- 
covers that this obligation prevents 
the performance of his full duty to 
his former or to his new client.” 

It is the opinion of the Commit- 
tee that the representation of the 











driver and the guests in this par- 
ticular case is improper. 

If it is to be said that, conceding 
everything we have averred is cor- 
rect, all of these plaintiffs are satis- 
fied with the existing situations 
and that it is none of this Commit- 
tee’s business, nor the business of 
the Courts and the legal profession, 
we nevertheless feel that any view 
other than the one expressed 
would open the door to collusion 
and fraud (none of which is present 
in this case) and would be against 
publie policy. 

Drinker, Legal Ethics, p. 104, 
105 :— 

“In observing the admonition of 
Canon 6 to avoid the representation 
of conflicting interests, the lawyer 
must have in mind not only the 
avoidance of a relation which will 
obviously and presently involve the 
duty to contend for one client what 
his duty to the other presently re- 
quires him to oppose, but also the 
probability or possibility that such 
a situation will develop. In such 
cases, as will later be pointed out, 
even though the clients both con- 
sent to the assumption of the rela- 
tion, the lawyer may eventually 
regret that he did not initially re- 
fuse to take the case. Also, even 
where all parties agree, the appear- 
ance of a lawyer on both sides of 
the same controversy, particularly 
in cases of some notoriety, will of- 
ten give an impression to the public 
which is most unfortunate for the 
reputation of the bar, and which 
of itself should be decisive. The 
temptation to get into an interest- 
ing, important, or profitable case is 
always alluring, and the lawyer is 
very prone to rationalize himself 
into the belief that he will be able 
to steer safely between Scylla and 





Charybdis, when sober reflection 


or a discussion with his partners 
would bid him pause. Where there 
is any serious doubt, it should be 
resolved by declining the second 
retainer. He should avoid not only 
situations where a conflict of in- 
terest is actually presented, but 
also those in which a conflict is 
likely to develop.” 

The Committee leaves to the de- 
cision of the law firm involved the 
question as to whether or not there 
were any confidences received from 
any of their clients which would 
militate against their now selecting 
which client or clients they shall 
represent. 


Christian v. Employers 


Mrs. Evelyn Ramsey, formerly 
wife of Leonard Lyons, and now 
wife of Herbert R. Christian, 
brought an action under the Fed- 
eral Rules individually and as 
guardian ad litem for her minor 
children (issue of her marriage 
with Lyons) against Home Indem- 
nity Company, insurer of the Chris- 
tion car and American Employers’ 
Assurance Corporation, Ltd., insur- 
er of the Lacy ear, the other car 
involved in the Christian accident. 
Mr. Christian was joined as plain- 
tiff to recover damages to his car. 
As in the Malone ease, supra, plain- 
tiff alleges that she was totally 
without fault in causing this injury 
to herself and her four small chil- 
dren, the children’s ages being two 
years, six years, eight years and 
ten years. As in the Malone ease, 
the petition merely asks for a 
judgment against Mr. Christian’s 
insurer, Home Indemnity Company, 
only in event the jury or the Court 
should find that Mrs. Christian con- 
tributed to the accident. Mrs. 
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Christian seeks $60,845.75 for her- 
self and $5,000.00 for each of her 
four children; Mr. Christian asks 
for $5,100.00. 

As might be expected, Christian’s 
insurer, Home Indemnity Company, 
answered admitting Mrs. Chris- 
tian’s averments that, primarily, 
she was free of fault, and joined 
with her in asserting that all of the 
fault lay with Lacy, the other 
driver, insured by the other insur- 
ance company. 

Among other exceptions, Lacy’s 
insurer, American Employers’ As- 
surance Corporation, Ltd., filed a 
motion to rescind the Court’s order 
appointing Mrs. Christian as next 
friend and guardian ad litem for 
each of the minor children on the 
grounds (1) that under the Louisi- 
ana law (Vide Code Practice, Art. 
964.95) Mrs. Christian who has an 
interest in the controversy is dis- 
qualified to represent her minor 
children, (2) that under the well 
settled principles of Federal prac- 
tice, Mrs. Christian, who is person- 
ally interested in the case, could not 
represent the minors in the same 
action as their next friend and 
guardian ad litem, and (3) that the 
complaint shows the existence of ad- 
verse interests in the claim asserted 
by Mrs. Christian individually and 
those asserted by Mrs. Christian for 
the use and benefit of the minors 
against her insurer; that ‘‘under 
well settled principles Mrs. Christian 
cannot represent the minors in this 
suit where the interests conflict.’’ 
Thereupon Home Indemnity Com- 
pany filed an identical motion to 
rescind, 

The inquiring firm asks, “What 
is Mrs. Christian supposed to do? 
Hire two different lawyers?” 
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The reply of this Committee is 
a ready and simple one. These four 
little children, ages two to ten, are 
entitled to a day in court repre- 
sented by a guardian ad litem, 
tutor ad hoe, or any comparable 
fiduciary, as well as by an attorney, 
who is in no wise under any duty 
whatever towards Mrs. Christian, 
and so far as these minors are con- 
cerned, Mrs. Christian is to be 
treated no differently than Mr. 
Lacy, the driver of the other car. 
In the Malone ease it is said that 
the law firm has explained to each 
of the plaintiffs their respective 
rights and notwithstanding the con- 
flict of interest, each of the plain- 
tiffs have in that case given consent 
to a joint representation. Who is 
to give the consent on behalf of 
these four minor children? Mrs. 
Christian herself alleges the pos- 
sibility that she may be a perpe- 
trator of this wrong against her 
own minor children. The dilemma 
in which Mrs. Christian finds her- 
self, and which her attorney must 
inevitably find himself, is not 
saved by the suggestion in her pe- 
tition that, in event her adversary’s 
lawyer furnishes evidence to show 
her negligence, she wishes a judg- 
ment for the children against her 
husband’s own insurance company, 
Home Indemnity Company. When 
we come to the consideration of the 
Roberts case, infra, it will be seen 
that the claim on behalf of the 
children was filed by an under- 
tutor pursuant to the article of the 
Code of Practice. The state of the 
record in the Christian case not 
only establishes that common repre- 
sentation by the same lawyer of 
Mrs. Christian individually and of 
Mrs. Christian and of her four inno- 
cent minor children is forbidden by 
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the intrinsic nature of the case, 
irrespective of “consent,” but it is 
impossible for the “consent” envis- 
aged by Canon 6 to be even eked 
out in such a situation. Further- 
more, there is an express Louisiana 
Codal article, supra, which enjoins 
Mrs. Christian from acting for her 
children in a matter wherein she 
may be ultimately held to have 
been either the sole or contributing 
cause of injuries to her own chil- 
dren. 

The Court itself should look to 
the interest of these minor children 
for under the appointment of a 
gvuardian ad litem the children are 
pro tanto wards of the Court. It is 
unthinkable if the Court appointed 
a fiduciary for these children other 
than Mrs. Christian that such a 
fiduciary should be permitted to 
relegate Christian’s insurer, Home 
Indemnity Company, to the position 
of alternative rather than primary 
defendant. 

Under date of May 13, 1958 Mr. 
Marvin Songy, Attorney for Nelson 
Roberts in one of these cases, stated 
to the Chief Justice in opposing this 
Committee’s opinion, that the suit 
of the surviving spouse, Nelson 
Roberts, the driver of the ear, filed 
on behalf of his minor children 
(his wife and the mother having 
been killed in the accident) had 
been dismissed on an exception 
filed by one of the defendants 
on account of the conflict of interest 
involved. The ‘‘eonsent’’ of Nelson 
Roberts does not appear to have 
saved his suit. 

As we have said in the Malone 
case, why should these minor chil- 
dren be imperiled by being required 
even to litigate the question of di- 
verse interest, as is emphatically 
pointed out by the motion to re- 


scind filed by Lacy’s insurer, Amer- 
ican Employers’ Assurance Corpor- 
ation, Ltd. 

In event Mrs. Christian and her 
husband’s insurer, Home Indemnity 
Company, are made defendants by 
Mr. Lacy and the occupant of the 
Lacy ear, if any, the observations 
made in the Malone opinion are 
pertinent here. 

The Committee holds that the 
same attorney cannot represent 
both Mrs. Christian and her minor 
children in this ease. 


Plummer v. Transport 


A car owned by Mr. Plummer 
and operated by his wife, Mrs. 
Plummer, with the latter’s seventy- 
year old widowed mother, Mrs. 
Joyce, came into contact with a 
truck owned by Tank Line Com- 
pany. Mr. and Mrs. Plummer were 
injured. Mrs. Joyce was killed. 

As in the Malone case, Mr. and 
Mrs. Plummer and the heirs of Mrs. 
Joyce sued the insurer of the other 
ear primarily alleging that Mrs. 
Plummer was totally without fault 
and that the sole cause of the acci- 
dent was the negligence of the 
other driver; but in event it should 
be shown that Mrs. Plummer was in 
any wise guilty of negligence then 
recovery is sought in the alterna- 
tive against Plummer’s insurer. 

As in the Malone case, Plummer’s 
insurer, Preferred Risk Mutual In- 
surance Company, concurred in the 
allegations of the petition that their 
insured, Mrs. Plummer, was with- 
out fault and that the sole fault 
lay with the other driver. 

The plaintiffs’ claims against the 
United States of America (one of 
the defendants) was settled for 
$3,500.00 and thereafter the jury 
found for Plummer’s insurer, Pre- 
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ferred Risk. The jury allowed ver- 
dicts against the other insurer, the 
Transport Insurance Company, to- 
talling $87,280.48; however, before 
judgment was signed the plaintiffs 
and the two defendant insurance 
companies entered into a compro- 
mise settlement for $48,000.00. 

The policy of Preferred Risk 
Mutual Insurance Company, (Plum- 
mer’s insurer) had a limit of $10,- 
000.00 for injuries or death to any 
one person and a limit of $20,000.00 
as a result of any one accident, 
whereas the coverage of defendant, 
Hearin Tank Lines, Ine., on the 
truck and semi-trailer involved in 
the accident had a limit of $100,- 
000.00 to $300,000.00. 

The Committee holds that it is 
not proper for the same attorney 
to represent the driver, Mrs. Plum- 
mer, and the passengers, Mr. Plum- 
mer and the heirs of the deceased, 
Mrs. Joyee. 


Nugent v. Fidelity 


A car owned by Mr. Nugent and 
operated by his wife with the lat- 
ter’s widowed mother, Mrs. Doh- 
erty, as guest passenger, had a 
two-way collision with a car owned 
by Superior Iron Works. The Nu- 
gent car was covered by Manufac- 
turer’s Casualty Insurance Com- 
pany, and the Superior Iron Works 
& Supply Company’s car was insur- 
ed by Fidelity and Casualty Com- 
pany of New York, with a limit of 
$300,000.00. Primary negligence is 
laid against the Superior car and 
Nugent’s insurer is sued only in the 
alternative, and recovery is sought 
only in event the Judge or jury 
found that Mrs. Nugent was guilty 
of some negligence. 

The Committee holds that it is 
not proper for the same attorney 
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to represent the driver and tue 
guest passenger in this case. 


Roberts v. Kansas 


This case grew out of a three- 
way car collision. One car was 
owned and operated by Nelson Rob- 
erts; his guest passengers were his 
wife, Helen, their six small chil- 
dren, and his brother, Walter Rob- 
erts. Nelson Roberts, the driver 
was injured; his wife, Helen, was 
killed; his brother, Walter Roberts, 
was killed, and one of his children 
was killed. 

In proceeding entitled Civil Ac- 
tion No. 5964, Louise Roberts sues 
Kansas City Fire & Marine Insur- 
ance Company, Iowa Mutual Insur- 
anee Company, and Fidelity & Cas- 
ualty Company of New York, alleg- 
ing that one Nelson Roberts, while 
driving his Pontiae automobile, had 
a collision with a ear owned by one 
Carroll E. Stevenson and_ being 
then operated by Edward Bitar; 
that petitioner’s husband, Walter 
Roberts, brother of the owner-driv- 
er, Nelson Roberts, was killed. 

There is no allegation in this 
petition, similar to the one which 
appears in other petitions involved 
in this controversy, that Nelson 
Roberts is only to be found negli- 
gent if, in the alternative, the other 
side proves that fact. Here we have 
an all out attack charging that the 
accident was due to the combined 
negligence of Nelson Roberts and 
the driver of the other car. Nelson 
Roberts was insured by Iowa Mu- 
tual Insurance Company and the 
other car was insured by Kansas 
City Fire & Marine Insurance Com- 
pany of Kansas City, Missouri. A 
log truck also involved in the acci- 
dent was insured by Fidelity & 
Casualty Company of New York. 
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Petitioner asks for a judgment 
against all defendants in the full 
sum of $197,515.00, thus treating all 
defendants and all insurance com- 
panies alike. 

It will be remembered that in the 
Malone ease, the inquiring law firm 
indicated that none of the plain- 
tiffs were in possession of any evi- 
dence pointing to the negligence 
of the driver, Malone. In this Lou- 
ise Roberts case there is no such 
suggestion. Nevertheless the Com- 
mittee notes that in subsequent pro- 
ceedings herein the same attorney 
represents Nelson Roberts (an al- 
leged tort feasor in the Louise Rob- 
erts case) as well as the six minor 
children of Nelson Roberts (rang- 
ing from three years to eleven years 
of age) and the same attorneys 
have placed Iowa Mutual Insurance 
Company (insurer of Nelson Rob- 
erts) in the preferred position of 
an alternative defendant—all to the 
detriment of these minor children. 

In Civil Action No. 5965 Nelson 
Roberts sues individually and as 
tutor of his six minor children 
(ranging from three years to eleven 
vears of age) seeking damages for 
himself and for his children on ac- 
count of the death of their mother. 
Claim is also made for the death of 
his minor child, Sher] Ann Roberts, 
who was killed in the accident. The 
Pontiae car being driven by Nelson 
Roberts was insured by Iowa Mu- 
tual Insurance Company, as pre- 
viously stated. 

Although, as will appear from 
the proceedings (No. 5965), the 
father and one of the possible tort 
feasors quo ad his own six minor 
children, had filed suit on their be- 
half, subsequently in proceedings 
No. 6478, one A. A. Roux, under- 
tutor, for these same six minor chil- 





dren, makes the same identical al- 
legations as Louise Roberts had 
made in proceedings No. 5964. 

The same attorneys represented 
the plaintiff in each of these three 
separate actions. In proceedings 
No. 5964 it was alleged that Nelson 
Roberts caused the accident which 
constitutes a judicial admission to 
that extent. It should not be seri- 
ously contended that, in view of 
this situation, the same lawyer can 
represent Nelson Roberts and also 
the other guest passengers in the 
Roberts’ car or their survivors and 
beneficiaries. In proceedings No. 
6478 the undertutor, A. A. Roux, 
makes an all out attack not only 
against the insurers for the other 
car but also against Iowa Mutual 
Insurance Company, insurer of Nel- 
son Roberts, as he did in No. 5964 
where he represented the widow 
of a guest passenger, Louise Rob- 
erts, yet, the same attorney in No. 
5965 places Iowa Mutual—Nelson 
Roberts’ insurer — in the favored 
position of alternative defendant 
seeking recovery for these minors 
only in event someone else foists 
liability on Nelson Roberts. 

This is certainly not a case where 
the attorney can elect which group 
he shall represent. The Committee 
holds he should withdraw from the 
case entirely. 

The inquiring law firm asserted 
in the Nelson case that it was in 
possession of no affirmative evi- 
dence incriminating Malone. In the 
Roberts case there is a direct alle- 
gation of fault against Nelson Rob- 
erts. This leaves the Christian case, 
the Plummer ease, and the Nugent 
ease, in each of which three cases 
the Committee assumes that the law 
firm, in its representation of the 
driver as well as of the guest pas- 
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sengers or their beneficiaries, felt 
that none of the occupants of the 
ear represented by it could testify 
against the driver, and it is further 
assumed that they were in posses- 
sion of no other evidence which 
would warrant them charging their 
driver with primary rather than 
alternative negligence. We make 
these observations because the firm 
emphasizes this circumstance in 
supporting its position. 

The original opinion of the Com- 
mittee, unanimously rendered, in 
the George Malone case was handed 
down on May 1, 1958. Thereafter 
on August 15, 1958, pursuant to a 
request of the inquiring law firm, 
Messrs. Drew and Jones made a 
personal presentation before the 
Committee, then, as stated, con- 
sisted of Messrs. Schillin, Little, 
Talley and Stockwell (the latter 
having sueceeded Mr. Arnette on 
the Committee), and Mr. Jones of 
course having recused himself. At 
this meeting Mr. Stockwell stated 
that, as he represented one of the 
litigants in this Roberts case, he 
was concerned about the propriety 
of his sitting on these eases, where- 
upon Mr. Jones promptly stated 
that he not only had on objection 
to Mr. Stockwell acting but he felt 
he should act; furthermore, that his 
law firm intended to withdraw 
from the case, which was done. 


Since formulating the views 
above expressed in all of these 
cases, including the Roberts case, 
the Committee is informed that a 
hearing’ was held in the Roberts 
ease, which hearing took place on 
Friday, September 5, 1958, the date 
of trial being September 8, 1958. 
A compromise discussion took place 
in which the various insurance car- 
riers, including the Allstate Insur- 
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ance Company which had been 
brought into the suit, agreed io 
pay a certain sum in compromise 
of all of the claims. It is the Com- 
mittee’s understanding that the 
sum was apparently satisfactory to 
Mr. Songy, who remained in the 
matter after the withdrawal of Mr. 
Jones, and that Mr. Songy had 
recommended the settlement of his 
clients. Nelson Roberts, the driver 
of the Roberts’ car, plaintiff in one 
ease and defendant in another case 
(represented in each case by the 
same lawyer) would not agree to 
the compromise. When these facts 
were discussed in the conference 
with the Court Mr. Songy properly 
recognized that there had now de- 
veloped such a conflict of interests 
that he could no longer represent 
Nelson Roberts. If Nelson Roberts 
should succeed, then the guest pas- 
sengers under the same circum- 
stances had an opportunity to re- 
cover $20,000.00. All of the wit- 
nesses had been subpoenaed for the 
trial and since it developed that 
Mr. Songy had to withdraw his 
representation of Nelson Roberts 
the case was continued and has not 
yet been refixed. This certainly 
points up the strong probability of 
a conflict of interests developing 
during the handling of the claims 
such as the Malone case and the 
others, even though it starts out 
on the basis that the conflicts have 
been properly resolved. 

This opinion shall be effective 
only from the time of its rendition, 
and it is not retroactive. 

BY THE COMMITTEE: 


(s) Jas. G. Sehillin 
Chairman 

(s) John Pat. Little 
Vice Chairman 

(s) Oliver P. Stockwell 
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I have signed the above opinion 
as it relates to the cases listed there- 
in other than the Roberts vs. Kan- 
sas City case, in view of the fact 
that I am one of the counsel of 
record in that case. I have recused 
myself as to that case and, there- 
fore, do not express any opinion 
as to Roberts vs. Kansas City. 

(s) Oliver P. Stockwell 





I agree with the expressions that 
where there is any doubt about a 
full and actual disclosure being 
made, and understood, the lawyer 
should withdraw from representa- 
tion of one interest or the other. I 
feel that the majority opinion goes 
too far in laying down a hard and 
fast rule as opposed to representa- 
tion of conflicting interests. As a 
practical matter, many lawyers are 
frequently faced with the problem 
of representing conflicting inter- 
ests. As has been properly pointed 
out, representation of conflicting 
interests is the very situation that 
makes Canon 6 necessary. 

In the Malone case I have felt 
that a full disclosure had been 
made and that said disclosure was 
thoroughly understood by all par- 
ties—driver and guest passengers. 

I very recently learned of a sep- 
arate suit brought by the Pipes 
against Malone individually. The 
pendency of this action, in my opin- 
ion, ereates an irreconcilable con- 
flict and I do not believe that one 
firm could represent Malone and 
the guest passengers. 

I have had serious misgivings 
about the majority opinion and was 
inclined to coneur with the dissent- 
ing opinion in the matter of Jed- 
wabney et al vs. Philadelphia 
Transportation Company, 390 Pa. 
231, 1385 A. (2) 252. I am still of 
the opinion that a situation could 


exist where litigants with potential 
conflicts could make “an informed 
choice.” 

I am aware of the provisions of 
Article 964.95 of the Louisiana 
Code of Practice which requires an 
Under-Tutor to act for the minor 
whenever the interest of the minor 
is in opposition to the interest of 
the Tutor. This would necessarily 
affect my opinion in driver-guest 
passenger cases where the guest 
passengers are minor children. 


(s) Bascom D. Talley, Jr. 





BOARD... 
—/from page 269 

“(4) Canons of Judicial ethies 
to serve as a guide and as rules of 
conduct for holders of judicial of- 
fice should be adopted in Louisi- 
ana. 

“(5) The Louisiana Supreme 
Court is respectfully memorialized 
to appoint a committee to prepare 
Canons of Judicial Ethics for adop- 
tion by the Court.” 





E.&G.... 

—from page 268 
resignation of the said James G. 
Schillin as a member of this com- 
mittee ; 
NOW THEREFORE BE IT RE- 
SOLVED by the Board of Gover- 
nors of the Louisiana State Bar 
Association in meeting assembled 
that this board expresses on behalf 
of its individual members, the 
Louisiana State Bar Association 
and the lawyers of the state of 
Louisiana, the deep appreciation of 
the Bar for the outstanding service 
rendered by James G. Schillin to 
the legal profession as chairman of 
the Committee on Professional 
Ethics and Grievances for the state 
of Louisiana. 
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Supreme Court Names Knight New 
Administrator 


ICHARD F. KNIGHT of Boga- 
lusa recently assumed his new 
duties as Judicial Administrator of 
the Supreme Court. Prior to his 
appointment, he was engaged in the 
active practice of law in his home 
town, in association with the firm 
of Talley and Anthony. 

Knight is a graduate of L.8.U., 
receiving his B. S. degree in 1955, 
and his L. L. B. in 1958. While a 
student in the Law School, he 
served as Editor-in-Chief of the 
Louisiana Law Review. He is a 
past president of Sigma Chi social 
fraternity and of Alpha Kappa Psi; 
he was a member of Phi Delta Phi, 
legal fraternity; Beta Gamma Sig- 
ma and Phi Gamma Mu, honorary 
scholastic societies, and of Omicron 
Delta Kappa, national honorary 
leadership fraternity. 

The Judicial Administrator, in 
conjunction with the Judicial Coun- 
cil, is charged with the responsi- 
bility of studying the organization 
and work of the courts to the end 
that judicial procedure might be 
simplified and the administration 
of justice expedited. His office is 
located in the Supreme Court 
Building in New Orleans. 





RICHARD F. KNIGHT 


The new Judicial Administrator 
is a member of the American, Lou- 
isiana State, and Washington Par- 
ish Bar Associations. 

He is married to the former Sally 
Ann Powell of Minden, La., and 
they now reside in New Orleans. 

Knight succeeds Donald J. Tate 
who recently resigned the post in 
order to return to private practice 
in Mamou. 
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Law Firm Announcements 


Donald V. Organ is now associated 
with H. Alva Brumfield of Baton 
Rouge in the latter’s New Orleans 
office. Raymond S. Bennett has 
opened his office in Denham 
Springs. Phelps, Dunbar, Marks, 
Claverie & Sims of New Orleans 
announce that Jack M. Gordon and 
George W. Healy III, are now mem- 
bers of the firm. Paul R. Gilbert and 
Richard J. Batt, Jr. announce the 
formation of a partnership with of- 
fices in New Orleans. The new firm 
of Stagg, Cady, Johnson & Hay- 
good opened offices on November Ist 
in Shreveport. After ten years as 
house counsel, Marion W. Groner 
announces the opening of his office 
for private practice in New Iberia. 
Johnnie E. Branch, Jr. and Robert 
1. Rester have formed a partnership 
for practice in Bogalusa. 


21st Judicial District Bar Elects 


The association, comprised of mem- 
bers in St. Helena, Livingston, and 
Tangipahoa Parishes, met Septem- 
ber 26, 1958 and elected Charles B. 
W. Palmer, Amite, President, to 
succeed Iddo Pittman, Jr., of Ham- 
mond; Joseph Lupo, Jr., Indepen- 
dence, Vice-President ; Tom H. Ma- 
theny, Hammond, Secretary-Treas- 
urer. This Association meets 
monthly. 


Lafayette and Lake Charles 
Courts Honored 


The American Bar Association, 
through its Standing Committee on 
Traffic Court Program, has deter- 
mined to present an award plaque 


he HEARD AROUND THE DISTRICTS 


to the Courts in the cities of Lafa- 
yette, Hon. Kaliste J. Saloom, Jr., 
Judge; and Lake Charles, Hon. Mur- 
ray Anderson, Presiding Judge, for 
progress and improvement during 
1957 in the administration of traf- 
fice programs. 
L. 8. U. Publishes Mineral Law 
Volume 

The University Press has released 
the publication ‘‘ Proceedings of the 
Sixth Annual Mineral Law _ Insti- 
tute,’’ co-edited by Harriet S. Dag- 
gett and Frank 8. Craig, Jr. of 
Baton Rouge. 


Attorneys Elected 

G. T. Owens, Jr., and Maurice J. 
Wilson of Baton Rouge were re- 
cently elected to membership in The 
American College of Trial Lawyers 
in ceremonies held in California. 
Cuthbert S. Baldwin of New Orleans 
was named to the Board of Directors 
of the American Judicature Society. 

Frederick J. Gisevius, Jr., New 
Orleans, has been elected to the 
board of governors of the National 
Association of Claimant’s Compen- 
sation Attorneys. 
7th District Bar Elects 

At its November, 1958 meeting, 
the 7th District Bar Association 
elected Arthur Taliaferro, Jones- 
ville, president; Lloyd Love, Ferri- 
day, vice-president; and William 
Koerber, Vidalia, secretary - treas- 
urer. 
Natchitoches Parish - Red River 
Parish Bar Elects 

Also in November, 1958, the 
Natchitoches-Red River Bar elected 
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Ronald C. Martin, Natchitoches, 
president; George Anderson, Cou- 
shatta, vice-president; and Joseph 
M. Henry, Jr., Natchitoches, secre- 
tary-treasurer. 


New Orleans Bar Elects 


Mayer L. Dresner was elected pres- 
ident; Eugene D. Saunders, presi- 
dent-elect; Robert L. Hickerson, 
first vice-president ; Elmer D. Flan- 
ders, second vice-president; Joseph 
S. Casey, third vice-president, 
Charles L. Rivet, secretary, and Wil- 
liam W. Young, treasurer, at a re- 
cent meeting of the New Orleans Bar 
Association. Named to the executive 
committee were Edward B. Benja- 
min, Jr., Louis M. Jones, and George 
M. McCulloch, Jr. Honored at the 
meeting were Gordon 8S. Boswell, 
Moses C. Scharff, and Judge George 
Janvier, all of whom have practiced 
for more than fifty years. 


Baton Rouge Bar Auxiliary 
Entertains 


The members of the Baton Rouge 
Bar Association Auxiliary, at a 
party given in October, entertained 
their husbands. Mrs. M. J. Wilson 
was chairman, assisted by Mmes. Le- 
land Richardson, Robert Kennon, 
Carlos Spaht, H. P. Breazeale Sr., 
H. P. Breazeale Jr., Wade Heaton, 
and Frank Middleton. 


Acadia Bar Elects 

City Judge Edmund Reggie was 
named president, Nolan Edwards, 
vice-president, and Hugh Brunson, 
secretary-treasurer, by the Acadia 
Bar Association at a meeting in 
August. 





BATIZA... 


241 Moreau-Lislet & Carleton, op. cit. 
supra note 10, at xxiii. 

25Dainow op. cit. supra note 2, at xxi. 

26Art. 3521, La. Civil Code of 1825. 

2™Dart, The Influence of the Ancient 
Laws of Spain on the Jurisprudence of 
Louisiana, 6 Tul. L. Rev. 83, 91 (1931). 

*8La. Act 83 of 1828. 

2°Reynolds v. Swain, 13 La. 193, 198 
(1839). 

s°Tucker, Source Books of Louisiana 
Law, 6 Tul. L. Rev. 280, 284 (1932). 

31Renner, Preface to Cross, Succes- 
sions at xxv (1891). 

32Dart, supra note 27, at 90. 

383Morrow, Matrimonial Property Law 
in Louisiana, in Matrimonial Property 
Law 29, 33 (Friedmann ed. 1955). 

34Oppenheim, supra note 3, at 8. 

s5Dart, supra note 27, at 92. 

6Dart, supra note 27, at 93. 

87Tbid. 

°8Kor a discussion of these laws see 
Wallach, Research in Louisiana Law 
211 (1958). 

*°Dart, supra note 27, at 88; Morrow, 
supra note 33, at 29. 

*°S4nchez Roman, op. cit. supra note 
19, at 553. 

‘1Preface to Schmidt, The Civil Law 
of Spain and Mexico (1851). 

“*Thid. 

‘*Preface to Palmer, op. cit. supra 
note 19. 


—from page 239 





“TIME IS OF THE ESSENCE” 


a thorough and accurate job? 


dependable and accurate service. 


jam, call— 


430 CHARTRES STREET 





While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i.e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last possible 
moment. Then comes the problem of can it be printed in time and, if so will it be 


The answer is yes if your brief is sent to the right place. Because of our many 
ears experience in this field and, more important, due to the fact that brief print- 
ng is our business, our specialty, and not just a fill in, we are able to render fast, 


_ Remember, our service includes picking up your copy, aetgentee ge mend by a quali- 
fied attorney, filing and service on opposing counsel. So 


MONTGOMERY & CO. 
“The Brief Specialists” 


e next time you're in a 


PHONE MAGNOLIA 1141 
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Meet Your Board of Governors . . . 


Richard B. Sadler, Jr. was elected 
to the Board from the Eighth Con- 
eressional District, and he is in his 
second year as a member. 

He received his high school edu- 
cation at Bolton in Alexandria, and 
he was awarded the degree of LLB 
by Louisiana State University in 
1935. He is a member of Sigma 
Alpha Epsilon social fraternity and 
Phi Delta Phi, legal fraternity. 

Mr. Sadler holds membership in 
the Alexandria Bar Association, of 
which he has been secretary, vice- 
president, and president; in the 
American Bar Association, and in 
the Louisiana State Bar Associa- 
tion. In 1957-58, he was Treasurer 
of the L.S.U. Law School Alumni 
Association. He is Chairman of the 
Committee on Admissions, Alexan- 
dria Division, United States District 
Court for the Western District of 
Louisiana. He is now serving on 
the Legislative Committee and the 
Special Committee on the Revision 
of the Charter and By-laws of the 
LSBA. 

Mr. Sadler served as a Lieuten- 
ant in the U. S. Navy from 1942 to 
1945, with service aboard the U. 8. 
S. Alabama in both the Atlantic 
and Pacifie areas. 

Very active in civic work, he has 
served the Alexandria Chapter of 
the American Red Cross as Chair- 
man, and as a member of its Board 
of Directors. Additionally, he was 
Chairman of a polio fund drive in 
his home city. He is a past secre- 
tary and a past member of the 
Board of Directors of the Alexan- 
dria Rotary Club, and holds mem- 
bership in the Alexandria-Pineville 
Chamber of Commerce. He belongs 
to the Baton Rouge City Club and 





RICHARD B. SADLER, JR. 


the Alexandria Golf and Country 
Club. Mr. Sadler is a member of 
the St. James Episcopal Chureli of 
Alexandria, and his activity with 
the Church has included member- 
ship in Vestry. 

He is in the private practice of 
law in Alexandria as a partner in 
the firm of Provosty, Sadler and 
Scott. 

Mr. Sadler is married to the for- 
mer Florence Brenner of Alexan- 
dria, and they reside, with their 
two sons, Richard, II, and Harry 
B., at Alexandria. 





John J. McAulay is Loyola Uni- 
versity Law School’s representa- 
tive to the Board. 

A native Oklahoman, he prepped 
at St. Joseph’s in Muskogee. He was 
awarded his AB and LLB degrees 
in 1936 and 1940, by Loyola in New 
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Orleans. He won the degree of LLM 
from Harvard Law School in 1942. 

Mr. McAulay was admitted to 
the Louisiana Bar in 1940, and 
joined the faculty at Loyola Law 
school the same year as instructor. 
He has remained with that faculty 
since, and has attained the rank 
of full professor of law. 

From 1942 to 1946, he served in 
the U.S. Army, and was discharged 
with the rank of Technical Ser- 
geant. 

He has served as faculty editor 
of the Loyola Law Review, as a 
member of the Committee on Pub- 
lication of the Louisiana Bar Jour- 
nal, and as a member of the Ad- 
visory Committee of the Journal of 
Legal Education. Additionally, he 
is the author of the article The 
Patent Monopoly and the Anti- 
Trust Laws, Loyola Law Review, 
1950. He was a reporter for the 
Statutory Revision Project, Louisi- 
ana State Law Institute. 

Mr. MecAulay is a member of the 
American Judicature Society, of 
the American, Louisiana State and 
New Orleans Bar Asssociations, and 
of the Council of the Louisiana 
State Law Institute. He is also a 
member of the Knights of Colum- 
bus, and of the Governing Commit- 
tee of the Law Alumni of Loyola. 

Mr. McAulay is married to the 
former Lydia Mae Knobloch of New 
Orleans, and they reside in New 
Orleans. 





James J. Davidson serves on the 
Board of Governors, ex-officio, as 
immediate past president of the 
Association. 

During his term as_ president, 
1957-1958, Mr. Davidson presided 
over the “growing-pain” sessions 
of the new House of Delegates; 
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JOHN J. McAULAY 


euided the Association under the 
provisions of a newly amended 
charter; oversaw the filling of the 
new Association post of Executive 
Counsel with the resultant in- 
creased activities of the Committee 
on Unauthorized Practice of the 
Law; encouraged the vastly ex- 
panded activities of the Public Re- 
lations Committee ; was instrument- 
al in the establishment of the Past 
Presidents Advisory Committee; 
and in general, began the execution 
of the long planned reorganization 
and expansion of activities of the 
Association. 

While such great activity, in ad- 
dition to carrying on the private 
practice of law, would not be easy, 
it would seem second nature to Mr. 
Davidson, who is past president of 
the Lafayette Rotary Club, past 
president of the Lafayette Chamber 
of Commerce, and past president of 
the Lafayette Community Concerts 
Association. Additionally, he is a 











trustee of the Public Affairs Re- 
search Council of Louisiana; past 
vice-president of the Evangeline 
Area Council, Boy Seouts of Amer- 
ica, and past vice-president of the 
Louisiana Civil Service League. 
Mr. Davidson won his AB from 
Tulane in 1925; in 1927 he was 
awarded the degree of J.D. from 
the same University, and he was 
admitted to the Bar the same year. 
He holds membership in the Or- 
der of the Coif, Council of the Lou- 
isiana State Law Institute, Ameri- 
can Law Institute, American Judic- 
ature Society, American College of 
Trial Lawyers, and the Internation- 
al Association of Insurance Counsel. 
Mr. Davidson is also a member 
of the American, Louisiana State, 
Fifteenth Judicial District, and: La- 
fayette Bar Associations, and is a 
member of the Association of the 
Bar of the City of New York. He 
has practiced law in Lafayette since 
his admission to the Bar, and his 





JAMES J. DAVIDSON 


firm’s name is Davidson, Meaux, 
Onebane and Donohoe. 

He is married to the former Vir- 
ginia Dunham of Hattiesburg, 
Miss., and they, with their son 
James, III, reside in Lafayette. 





ANNUAL MEETING AND MEETING OF HOUSE OF DELEGATES: 
Biloxi: May 20, 21, 22, and 23, 1959. 














RODGERS, SEGLUND AND SHAW 
ASSOCIATES 


OIL AND GAS CONSULTANTS 
Geology - Engineering - Geophysics - Economics 
Appraisals — Expert Representation 


PERE MARQUETTE BUILDING 
NEW ORLEANS 12, LA. 
Phone: JA. 5-5481 
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DAVIDSON ... 

—from page 208 
highest Court of our State — af- 
fords the opportunity for us, as 
lawyers, to rededicate ourselves to 
the high standards and ideals of 
our profession, and in so doing to 
join with Daniel Webster in the re- 
alization that: 

“Justice is the greatest interest 
of man on earth. It is the ligament 
which holds civilized beings and 
civilized nations together. Wher- 
ever her temple stands, and so long 
as it is duly honored, there is a 
foundation for social purity, gen- 
eral happiness, and the improve- 
ment and progress of our race; and 
whoever clears its foundations, 
strengthens its pillars, adorns its 
tablets, or contributes to raise its 
august dome still higher in the 








skies, connects himself in name and 
fame and character with that which 
is, and must be, as durable as the 
frame of human society.” 

And so, the Bar of Louisiana 
joins in the dedication of this mag- 
nificent building, and through it, 
in the rededication of itself to those 
high standards and spiritual ideals 
which constitute the foundation of 
our profession. 
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Law-Science Week, New Orleans, 






February 12th - 18th 


Law-Science Week will be held in New Orleans February 12th through 
the 18th, through the cooperation of the Law Science Institute and the 
Law-Science Academy and Foundation, and under the sponsorship of the 


Louisiana State Bar Association. 

The Law-Science Institute will 
conduct its regular Short Course 
February 12-14, 1959, and will be 
complete within itself. It is planned 
in two sections, the first devoted 
to the Medicolegal Aspects of In- 
juries of Infants and Children and 
of Elderly and Aged Persons. The 
problems will be considered in 
terms of leading disciplines such as 
surgery, orthopedic surgery, neuro- 
surgery, pediatrics, geriatrics, psy- 
chiatry, and clinical psychology. 
The second section will be devoted 
to Funetional Approach to Trial 
Practice and Medicolegal Trial 
Technique, and will be open only to 
lawyers who have practiced trial 
law five years or more. However, 
a registrant in the first section will 
be permitted to substitute for fea- 
tures of the first section as much 
as one-third of the second section. 

The policy will be followed to 
use somewhat fewer lecturers and 
to give each speaker more time, 
and to reserve additional time for 
questions and answers. 


Academy Meetings 

The Law-Science Academy will 
have a business meeting, beginning 
with breakfast Sunday, February 
15, and ending with a social lunch- 
eon for members of the Academy 
and their wives at noon. Academy 
members will have Sunday after- 
noon and evening off. 

There will be preliminary regis- 
tration from 4:00 to 9:00 p. m. on 
Sunday for those who come only 








for the Law-Science Academy Clin- 
ical Short Course. 

The Clinical Short Course will 
begin at 8:15 a. m. Monday morn- 
ing, and run until 5:45 p. m. 

The second day of the Short 
Course will be called “Law-Science 
Academy and Foundation Day,” 
and will feature presentation by 
some of the great medical authori- 
ties and trial counsel of the coun- 
try. On Tuesday evening, Febru- 
ary 17, there will be held the Law- 
Science Academy and Foundation 
Dinner. 

It is planned to devote the Clini- 
cal Law-Science Short Course of 
the Academy and Foundation to 
“Medicolegal Aspects of Surgical 
and Orthopedic Injuries.” A sub- 
stantial portion of the teaching 
will be from clinical cases, often in 
the actual hospitals and medical 
schools. In this section is used a 
unique method of audience dissec- 
tion — passing a traveling micro- 
phone among the top trial counsel 
who are present, for quick commen- 
taries and questions. 


Credit Toward Diplomate 


Those who attend may have the 
hours they put in at both short 
courses counted toward the Di- 
plomate of the Law-Science Acad- 
emy, and membership therein. The 
recipient of the Diplomate will be 
regarded as a true Law-Science Ad- 
vocate, a hallmark of the highly 
trained modern trial lawyer, fully 
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equipped to meet the challenges of 
the scientific age. 

A certificate of successful com- 
pletion, appropriate for framing, 
will be conferred in connection 
with each short course. These will 
be awarded at the final banquet. 

Hotel and Registration 

The registration fee for each of 
the short courses will be $60.00, not 
including any luncheons, banquets 
or supporting mimeographed refer- 
ences. However, individuals who 
register for both sessions will be 
granted a special rate of $110.00. 
Wives will be permitted to attend 
teaching sessions without any addi- 
tional registration fee. 

Hotel reservations should be 
made immediately with the St. 
Charles Hotel, New Orleans, indi- 
eating the exact time of arrival and 
departure. 

Registrations for the course may 
be forwarded now to the Law- 
Science Institute, University of 
Texas, Austin 12, Texas. Upon re- 
ceipt of the registration fee, the 
Institute will forward a registra- 
tion receipt, and the registrant will 
be kept fully advised, by additional 
notices, of the exact programs and 
plans. 

Mardi Gras 

The program will immediately 
follow Mardi Gras in New Orleans, 
which falls on February 10. Be- 
cause of crowded hotel conditions 
during that season, registrants will 
not be able to claim hotel reserva- 
tions before noon Wednesday, Feb- 
ruary 11. However, anticipating 
that some of the registrants may 
wish to be in New Orleans prior 
to the program in order to partici- 
pate in the Mardi Gras festivities, 
the Law-Science Institute is en- 
deavoring to obtain accommoda- 
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tions in private homes at reasonabl 
rentals. If a registrant desires to 
avail himself of this service, he 
should communicate at once with 
the Institute at the University of 
Texas. 


HOOD ... —from page 229 
Rev. 319, 323-26 (1941); see also Brown. 
Legal Systems in Conflict: Orleans Ter- 
ritory 1804-1812, 1 Am. J. Legal Hist. 35. 
47 (1957). 

‘?Brown, supra note 11, at 48-9. 

18Le Telegraphe, June 3, 1806; 9 Ter- 
ritorial Papers 643, 652, 654. 

**The resolution was approved on June 
7, 1806. Laws of the Territory of Or- 
leans of 1806, 214. 

**Approved March 31, 1808, the act 
was entitled “An Act providing fer the 
promulgation of the Digest of the Civil 
Laws now in force in the Territory of 
Orleans.” Laws of the Territory of Or- 
leans of 1808, c. 29, p. 120. 

169 Territorial Papers 802, 803. 

Letter from Claiborne to Judge J. 
White, October 11, 1808, in 4 Claiborne 
Papers 225. See also letter from Clai- 
borne to Judge Wyckoff, October 22, 
1808, in 1909 Rep. of La. Bar Ass’n 129. 

See note 14 supra. 

‘*Laws of the Territory of Orleans of 
1807, c. 31, p. 190. This act was approved 
April 14, 1807. 

*°Dainow, The Louisiana Civil Law. 
in Civil Code of Louisiana xiii, xvii 
(Dainow ed. 1947); Tucker, op. cit. su- 
pra note 1, at 347, 355. 

“1There were 2281 articles in the 
French Code. 

*2Introduction to Cross, Successions 
xxiv (1891); Dart, The Sources of the 
Civil Code of Louisiana, in Saunders’ 
Lectures on the Civil Code of Louisiana 
xxxv (Bonomo ed. 1925); Martin, His- 
tory of Louisiana 344 (1882). 

*2Dainow, op. cit. supra note 20, at 
xvii. 

*4See note 19 supra. 

*>See note 15 supra. 

*6Dufour v. Camfranc, 11 Mart. (0.S.) 
675. 701 (La. 1822). 

27Sample v. Whitaker, 172 La. 722, 135 
So. 38 (1931); Straus v. Citv of New 
Orleans, 166 La. 1035, 118 So. 125 (1928): 
Phelps v. Reinach, 38 La. Ann. 547 
(1886). See also Dubuisson, The Codes 
of Louisiana, 25 Rep. of La. Bar Ass’n 
143, 146 (1924). 

28Cottin v. Cottin, 5 Mart. (0.S.) 93 
(La. 1817). 

2°Preliminary Report of the Code 
Commissioners dated February 13, 1823, 
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in 1 Louisiana Legal Archives LXXXV 
(1937). 

"La. Acts of 1823, 88. 

“This projet was reprinted in 1 Loui- 
siana Legal Archives 1 (1937). 

**La Acts of 1824, 172. See also La. 
Acts of 1824, 146 relating to the com- 
pensation of the jurisconsults, transla- 
tors and copyists. 

“La. Acts of 1824-1825, 126. The print- 
er was granted six months from the 
date of that act, February 16, 1825. 

“*Tucker, Source Books of Louisiana 
Law (pts. 1-4), 6 Tul. L. Rev. 280 
(1932), 7 Tul. L. Rev. 82 (1932), 8 Tul. 
L. Rev. 396 (1934), 9 Tul. L. Rev. 244 
(1935). 

‘Art. 3521, La. Civil Code of 1825. 

““Flower v. Griffith, 6 Mart. (N.S.) 
89 (La. 1827); La Croix v. Coquet, 5 
Mart. (N.S.) 527 (La. 1827). 

“La. Act 40 of 1828 and La. Act 83 
of 1828. 

*SReynolds v. Swain, 13 La. 193 (1839). 
See also Moulin v. Monteleone, 165 La. 
169, 115 So. 447 (1928); Hubgh v. New 
Orleans & Carrollton R.R., 6 La. Ann. 
495 (1851). 

“La. Act 182 of 1868 (approved Oc- 
tober 21, 1868). The joint committee 
consisted of C. W. Lowell, Chairman, 
Hugh J. Campbell, W. F. Blackman, 
Frank Morey and C. B. Pratt. 

‘Isaiah Garrett, Franklin Garrett and 
Col. F. A. Hall. 

"La Act 160 of 1908. 

‘*La. Act 335 of 1948. 

‘*] Planiol et Ripert, Traité élémen- 
taire de droit civil 35 (3d ed. 1946). 





BAUDOIN ... 


Values to be Preserved 


—from page 234 


A sense of realism has dominated 
the preliminary report of the Civil 
Code Reform Commission of France. 
When the French Code was pro- 
mulgated it was presented as a 
masterpiece of clarity and preci- 
sion. The Commission, in redraft- 
ing the French Code, constantly 
attempted to keep the general spirit 
of the French texts which assured 
the Code such a long survival. <Ac- 
tually the whole Civil Code is 
surrounded with an enormous pro- 
liferation of legislation which di- 
rectly or indirectly encroaches 








upon some of its fundamental 
values. 

It is to be hoped that the redraft- 
ing of our Code, so carefully pre- 
pared by the most well known writ- 
ers of my country, will provide the 
necessary basic reforms which this 
new world has created. The fact 
that most of the basic fundamental 
social and economic values which 
ensure the permanency of a people 
have been kept in the new draft is 
the best warranty of its success for 
the near future. The same general 
preoccupations seem to prevail in 
the revision of your Code. There is 
no doubt that such a reform has be- 
come necessary here too. The un- 
certainty which prevails in certain 
fields of interpretation of the Code 
and the progress of a scientific and 
economic world imperatively order 
such a reform. There is a genuine 
revival in favor of the pure civil 
law concepts along the main struc- 
ture of codification; the opportun- 
ity is at hand for Louisiana to 
assume the “leadership in American 
legal culture” and take a dominant 
position in the rise of this move- 
ment.”27 





'Treland, Louisiana’s Legal System 
Reappraised, 11 Tul. L. Rev. 585 (1937). 


*Stone A Primer on Codification, 
29 Tul. L. Rev. 303 (1955). 
"Jd. at 305. 


‘Stone, supra note 2, at 303. 

‘Dart, The Place of the Civil Law in 
Louisiana, 4 Tul. L. Rev. 163, 176 
(1930). 

‘See Franklin, Concerning the His- 
toric Importance of Edward Livings- 
ton, 11 Tul. L. Rev. 164, 183 (1937). 

‘Morrison, The Need for Revision of 
the Louisiana Civil Code, 11 Tul. L. 
Rev. 213, 227 n.42 (1937). 

‘Id. at 241. 

*See Ireland, supra note 1, at 585. 

'°Dainow, Le droit civil de la Lowisi- 
ane, Revue int. de droit comparé 19, 
26 (1954). 

14Morrow, An Approach to the Revi- 
sion of the Louisiana Civil Code, 23 


See Baudoin—page 300 
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Report of the Junior Bar Section 


HE COMMITTEE on Revision of Appellate Jurisdiction, under the 

leadership of Mr. Robert L. Kleinpeter, Baton Rouge, Past Chairman 
of the Junior Bar Section, was extremely active during the months of 
September and October seeking the passage of the constitutional amend- 
ment revising the appellate jurisdiction of our Courts. Junior Bar members 
were active in all of the larger cities, including New Orleans, Baton Rouge, 
Shreveport, Lake Charles, Lafayette, Monroe and Alexandria, and ap- 
peared as speakers before many of the civic groups in those cities. 

In addition, windshield stickers 
urging adoption of this amend- 
ment were widely distributed 
throughout the statae. It is felt 
that the Junior Bar Section ren- 
dered a service to the Bench and 
Bar alike in this matter, and Mr. 
Kleinpeter and his Committee are 
to be congratulated for their ef- 
forts. 





Attending this meeting were 
Messrs. Thomas C. Wicker, Jr., New 
Orleans, Chairman, John W. Hay- 
good, Shreveport, Vice-Chairman, 
Eugene W. McGehee, Baton Rouge, 
Secretary-Treasurer, Robert L. 
Kleinpeter, Baton Rouge, Past 
Chairman, Frank J. Stich, Jr., New 
Orleans, J. Winston Fontenot, La- 
fayette, Jack H. Kaplan, Shreve- 
port, Louis D. Smith, Monroe, Ellis 

On October 4, 1958, the council C. Magee, Franklinton and Nathan 
of the Junior Bar Section held its A. Cormie. Lake Charles. At this 
meeting in Baton Rouge, Louisiana. See Junior Bar—page 300 


Council Meeting 





Pictured at the meeting of the Council of the Junior Bar Section at Baton Rouge 
on October 4, 1958, are, from left to right, Back Row: Louis D. Smith, Nathan A. 
Cormie, Jack H. Kaplan, J. Winston Fontenot, Ellis C. Magee, Frank J. Stich, Jr.; 
Front Row: Eugene W. McGehee, Secretary-Treasurer; Robert L. Kleinpeter, Past 
Chairman, Thomas C. Wicker, Jr., Chairman, and John W. Haygood, Vice-Chairman. 
Not shown are James D. McGovern, Jr. and James L. Womack. 
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Report From Your State Bar Association 
Office 


+7 OCTOBER 8, 1958 the admin- 
istrative office of the Secretary 
and Assistant Secretary packed up 
and moved, lock, stock, and _ bar- 
rel, to the new offices of the Asso- 
ciation in the new Supreme Court 
Building in New Orleans. The night 
before the office of the Executive 
Counsel moved into the new head- 
quarters from Metairie. Thus are 
combined both offices, and the goal 
of efficient cooperation and smooth 
coordination has been achieved. Be- 
low appears a view of one of the 
offices and some members of the 
staff. 

The staff is now complete, and 
there are now introduced to you 
Stephen A. Mascaro, Assistant Sec- 
retary (with fifty-one years of 
service to the Association), W. W. 
Thimmesch, Executive Counsel, 


Mrs. Helen Weil, Mrs. Shirley Gras- 
so, Mrs. Jeanie Bernier, and Mrs. 
Mae Fazekas. 

The invitation is repeated to each 
member of the Bar to drop into 
these offices at any time. 








The Executive Counsel has ap- 
preciated the privilege and oppor- 
tunity to address the Bars at Baton 
Rouge, Monroe, and Shreveport in 
the form of a report from the State 
Bar office on the duties of the As- 
sistant Secretary and Executive 
Counsel, and in general, the work 
of the office. In addition to ordi- 
nary and routine clerical and ad- 
ministrative duties, the Executive 
Counsel pointed out the implemen- 
tation by the office of the work of 
the Committees on Bar Admissions, 
Bar Examinations, Public Rela- 





The office personnel, from front desk to rear, Mrs. Mae Fazekas, Mrs. Jean 
Bernier, Mrs. Helen Weil. 
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tions, Unauthorized Practice of the 
Law, and Ethies & Grievances. Em- 
phasized were general outlines of 
the work and procedures of the 
Unauthorized Practice and Ethics 
& Grievances Committees. 

In his capacity as Secretary of 
the Committee on Professional Eth- 
ics and Grievances, the Executive 
Counsel was guest speaker to the 
seniors at the LSU Law School, ad- 
dressing the students on the prac- 
tical aspects in the fields of ethics 
and unauthorized practice, and on 
grievance procedure. The interest 
of the students was made evident 
by the long question and answer 
period which held them for some 
time after the regular class time 
allotment was over. 





JUNIOR BAR... 


—from page 298 
meeting, the program of the Junior 
3ar was reviewed and plans were 
made for the Junior Bar Section’s 
participation in the Eighth Louisi- 
ana Conference of Local Bar Asso- 
ciations to be held in Monroe in 
January, 1959. A committee com- 
posed of Haygood, Chairman, Smith 
and Wicker, was appointed to han- 
dle this program. 





month of October. 
1958, the members of the Junior 


During the 


sare were honored by being select- 
ed as active pallbearers at the fu- 
neral of the late Asssociate Justice 
Harold A. Moise. Justice Moise had 
always been a great friend of young 
lawyers, and it was especially fit- 
ting that young lawyers were asked 
to participate in his funeral. 

On Sunday, October 12, 1958, the 
members of the Junior Bar acted 
as marshals in the Dedication Cere- 
monies of the New Supreme Court 


Building. 





BAUDOIN ... 


—from page 297 


Tul. L. Rev. 478, 480 (1949). 
*Treland, supra note 1, at 598. 
13Daggett, Dainow, Hébert & McMa- 

hon, A Reappraisal Appraised: A Brief 

for the Civil Law of Louisiana, 12 

Tul. L. Rev. 12 (1937). 

147 Livingston, Complete Works on 

Criminal Jurisprudence 171 (1873). 
Art. 21, La. Civil Code of 1870. 
16138 La. 243, 70 So. 212 (1915). 
7See Morrow, Louisiana Blueprint: 

Civilian Codification and Legal Method 

for State and Nation, 17 Tul. L. Rev. 

351 (1943). On the influence of Louisi- 

ana law in the United States see 

Jalowiez, The Civil Law in Louisiana, 

29 Tul. L. Rev. 491 (1955) and Tucker, 

The Code and the Common Law in 

Louisiana, 29 Tul. L. Rev. 739 (1955). 





New Orleans 12, La. 





F. E. ZIMMER & CO. 


Shorthand Reporters 
Service Throughout the State 


DEPOSITIONS — HEARINGS — TRIALS 


Notaries in Office 
Rooms available for taking testimony 
608 American Bank Building 





Phone TUlane 3178 
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A LAWYER'S FEE IS A 
WISE INVESTMENT 


F you write your own will to save the fee that a 

lawyer would charge for drawing it, you save a 

few dollars—and it may cost your family many 
times that fee. 


Your ‘‘home-made will’’ may be declared invalid 
by the court. Then your estate will be distributed 
in the way the intestate law provides, perhaps de- 
priving your wife of part of your property. 





Your ‘‘home-made will’’ may transfer your es- 
tate to your family in the most expensive way, ex- 
posing it to unnecessary taxes and administration 
costs. An attorney, on the other hand, can probably 
suggest a more economical method of transfer that 
may save hundreds of dollars for your family. 


Do not risk so much to save so little. If you have 
written your will, ask your attorney to read it. If 
you have not made a will, have him draw it now. 


The Hibernia 
National Bank 


IN NEW ORLEANS 


Member Federal Deposit Insurance 
Corporation 








This is the type of Trust Department advertising this 
bank is addressing to the public. 
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COMPLETE 
BANKING SERVICE 


The Whitney offers outstanding facilities 
and wide background of experience in all 
phases of banking, including: 


® Checking and Savings Accounts 


Commercial Loans 
© Mortgage Loans 


Various Trust Services 
® Collections on Notes, Bonds, Coupons 


Security Transactions 
® Safe Keeping of Valuables 


Foreign Banking 
© Correspondent Bank Relationships 


® ESTATES AND SUCCESSIONS 


Long experience in handing funds of deceased 
depositors and succession accounts enables the 
Whitney to expedite transactions for the Attorney 
handling the legal affairs of the estate. 


WHITNEY 
NATIONAL BANK 


OF NEW ORLEANS 
Established 1883 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 














WEST’S MODERN LIBRARY 
OF 
FEDERAL LAW 


@® U.S. CODE ANNOTATED 


The annotated Edition of the official U. S. 
Code of Laws. Constantly used and cited 
by Judges, Lawyers and Government 
Agencies. 


@ FEDERAL REPORTING SYSTEM 
(Covering All Federal Courts) 


— Federal Reporter 

— Federal Supplement 

— Federal Rules Decisions 

— United States Supreme Court Reporter 


@ FEDERAL DIGEST 


The complete Digest of all Federal Court 
cases from earliest to date. 


@ BARRON & HOLTZOFF 
FEDERAL PRACTICE 


The outstanding Federal Practice work. 


@ WEST’S FEDERAL FORMS 


Complete Federal Form Book and com- 
panion work to Barron & Holtzoff. 


We Invite your Inquiry on 
any of these publications 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 








